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INTERVENORS KO OLINA COMMUNITY ASSOCIATION AND MAILE
SHIMABUKURO’S SUBMISSION OF SLIDES USED DURING THE

NOVEMBER 1. 2023. PLANNING COMMISSION HEARING

Intervenors Ko Olina Community Association and Maile Shimabukuro hereby

submit as Attachments “A-C” which are copies of the slides that were used at the

Meeting of the Planning Commission on November 1, 2023. Attachment “A” is a

copy of the slides that were used in the examination of Ken Williams. Attachment

“B” is a copy of the slides that were used in the examination of Dwight Miller.

Attachment “C” is a copy of the closing slides.

DATED: Honolulu, Hawai’i, November 3, 2023.

CADES SCHUTTE
A Limited Liability Law Partnership

Is! Christopher T. Goodin
CALVERT G. CHIPCHASE
CHRISTOPHER T. GOODIN
KATHERINE E. BRUCE
Attorneys for Intervenors
KO OLINA COMMUNITY ASSOCIATION
and MAILE SHIMABUKURO
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K~Oiina
I<o (NIna Community Association. Inc. TestImony

Project W20131%UP-2(FK)
May 15.2023

RI: KOCA Sopporto Inereasosl Oversight or the Landfill Siting Process

The H000lulL, Deportment of Ensirortmental Services (“~NV”) has missed every deadline
ossocrated with the closure ond replacement of the Wainsanalo Gulch Sanitary littidfil (‘WGSI7
or the “LandflIfl. Its pending application seeks to push off the December31 2022 dcodltne to
select a new landfill. ENV mtmt be held to its closure deadline of March 2. 2028 To ensure the
deadline is met Kit Oltna Community Assctctaiion. Inc. (“KOCA”) asks thai the Honolulu
Plannmg Lommtssion requite ENV to report quarterly in persun to tire Commission on its elforts
to select a new landfill Reporting during Commission meetings will ptostde the public with so
opportuntty to provide testimony nod enable the Commission to hold ENV accountahk

KOCA is port of the Leeward community that has been adversely affected by the Landfill.
Over the years, Kit Olina’s residents, workers, nod vtsitor% have e’tpressed concerns regneding
orbits, noise. dust, blasting, visual blight, truck tr,t{lic nod flying litter from the Landfill. LIJC
Il/I/tO Finding~ of Fact, Conclusions of Law, nod Decision and Order Approving svitlt
Modifications the City and County of Ilonololu Planning Commissions Recommendation to
Approve Special Use Pcnsnit (“L.IJC Decision”) hndtng of Furl (“FOI”)~327 Indeed. 102012.
the landfill released unknown quantities of muntcipal solid ~ssutc, sewage sludge. leachate. nod
medical solid waste ttsto coastal waters. Id j 340

I he pctrdtog ippitcotton involves the most recent delay in a long history of delays to
identify a new landfill l”IV has asked to estend o deadline set by the State land 11w Citmmiosion
i LUC”) to “identify on alternative landfill site that nray be used upon closure ut WGSL’ LUC
Decision at 04 The current deadline passed five month, ago on l)eccnsber 31.2022. Id

lire Landfill should have been closed nnd a new landfill opened a long time ngo, The
Landfi I wits ordered by the IL C to close by 2008 and a sew site selected by 2004. LUC Derision.
l-OF~ 286 Seveml sites were identified by a site selection committee Instead of following the
I tJCs directives and the cotttmittrr’s recommendation, the City selected tlte misting Landfill as
the “new’ landfill. Id. 1~ 287.89. The I/NV was then ordered to begin the process of identifying
and developing a new site by 2010 with reawinab c diligence Id lii 59,405 Another site selection
process followed, sites were idettttfied, but no site was selected

In response to tire LIJC’s most recent order to identify a ness site by December It, 2022,
the EN” foamed a new site selection contmtttee in 2021 Six sites were offered as the oo1y
alternatives The committee held eight meettng.s between October 2021 and June 2822. during
whtch time the committee detemsinest that none of the proposed sttes were acceptoble
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286. On June 9, 2003, th LU approved the expansion of the IVGSL by
276. Th WGSI received a special use permit in 1987 to operate on 60

an additional 2) acres. With this expansion. the WGSL consisted of apptoximately 107.5

acres. In its Findings o Fact onclusior~ of Law arid Dedsion and Order approvmg
acres. The LUC also required that within five years from the date of the approval or t ie

the ~peci3 use permit, the LUC noted that the WGSL was proposed to “serve the date of the Solid Waste Management Permit approval for the expansion, whichever

Le ~‘a d Commiiiiitieq hr dispocing raw refuse and [was pit4cded to have an eisht occurred first but not beyond May 1, 2008, the WCSL shall be restiicted from accepting

y ar life and a capacil 01665 m ilion cubic yards” The “projected ttil -life” of u~ any additional was rnateria and be dosed. The LUC further required the selection of

a new landfill site by June 1, 2004 or the special use permit would immediately expire.
WGSL was “appr x mately eight years.” 2OIIAF Ex. 1(697 ¶ 29) (LUC 4/~)f87 Order).

2O1IAP Ex. 1(2 at? ( 1), 9(1 12). 10 (‘115) (LUC 6/9/03 Order)

283. The Applicant represented to the community that it intended to

close the landfill in 2008 if it were allowed to expand the WCSI. During the LUC’s 2003 321. By the time Ko Olina was developed, the WGSL was supposed to

proceedings to expand the WCSL, the Applicant expressed its “commitment” to close have been closed. 2O11AP Williams Written Direct Testimony 9 (91 3); 2OI1AP Ex. K69

the WCSL in 2008. 2OI1AP Rezentes Written Direct Tcs imony at 4 (1 12); 2011AP Ex. at 7(9J 28) (LUC 4/20/87 Order).

K85 at 96:18-22, 125:? ii, 128:2 5, 145:21 246:2 (3/27/03 Tr.:Doyle), 117:11-13(3/27/03 Te.:

Apo); See ftlso 1/11112 Tr. at 32:3 7 (Steinh.erger).

Source: K259 2019 LUC Findings of Fact, Conclusions of Law, Decision & Order
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Source: K259 2019 LUC Findings of Fact, Conclusions of Law, Decision & Order 
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291 in its Findings of Fact, Conclusions of Law, and Decision and Order

Adopting With Modifications, the City and County of Honolulu Planning

Commission’s Recommendation to Approve Amendment to Special Use Permit dated

March 14, 2008, the LUC amended the condition to extend the closure deadline of the

WGSL to November 1, 2009, or until the approved arci reaches its permitted capacity,

whichever occurs first. 2O11AP Fx. KiSS at 18 (11 12) ( 1JC ~/14I08 Order)

69. On October 22, 2009, the I .UC fiLed its Order Adopting the C’ y and

County of Honolulu Planning Commission’s Findi ~gs of Fact Conclusions of Law, and

Decision and Order With Modifications (LIJC’s 2009 Order”) and imposed the

following additional conditions:

4 Municipa so Id waste shall be iii owed at the WGSL up
to uly 1, 21) Z provided that only ash and residue front
H POWER shall be allowed at the WGSL after July 31,
21) 2.

& By no later than December 31, 2022, the Applicant chaLl identify an

alternative landfill si e th-it may be used upon cloaai’e of WGSL. Upon identification of

the alternative landfill site, the Applitant shal prov do writ on notice to the Planning

Commission and the LUC.

Source: K259 2019 LUC Findings of Fact, Conclusions of Law, Decision & Order
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331. Since 2006, the DOH has found the following violations at the

332. Since 2006, the DO! I ha’, assessed close to $2,000,000 n fines

a. On January 31, 2006, the 1)0 I issued a notice of violation
(“NOV”) to WMH and the Cit>, containing 18 counts.
2OI1AP lix. K59 (1/31/06 NOV). l’hese counts included
exceeding permitted fill grades, failure to maintain records
and record location of asbestos disposal at the WGSL, and
failure to submit annual surface water management plan.

against Lhe WGSL. 2OI1AP Ox. 1<59 (1/31/06 NOV); 2OI1AP Ox. 1<66(5/13/10 NOV)

333. In 2011, the Applicant disclosed that it WMI I employee had

falsified landfill gas readings from mid-2010 to August 2011. 2011A0 Steinberger

Written Direct Testimony at 27 (1 82). The failure to monitor gas readings was a threat

A History of
Violations

b. On October 25,2006, the DON sent a warning letter to WMH
and the Applicant, identifying five potential violations.
2lIIIAI’ Lx. KIOl (10/25/06 warning letter). These potential
vio ations included exceeding permitted till grades and
failure to monitor leachate levels. 2011A1’ lix. 1<101 at2
(1 0/25/06 warning letter). Additionally. WMI I was required
to resubmit its storm wet ‘r management system design to
ensure compliance with applicable regulations and the
special use permit. 2 1 APEs. 1<101 at 2(11)/25/06 warning
letter).

c. On May 3, 218)7, the DON sent a warning letter to WMI land
the Applicant identifying three potential violations. 20llAl’
lix. K125 (5/3/07 warning letter). These potential violations
included exceeding permitted fill grades. failure to monitor
leachate levels and inadequate soil cover. 2(JIIAP Es. 1(125
at 2 (5/3/07 warning letter).

to public health and safety. 2OI1AP 3/712 Tr. at 131:23-132:10 (Miller); 2O1IAP 1/11/12

rr. at 91:1-92:3, 93:3-6 (Steinberger).

334. In addition to the foregoing, at the time of the hearing in 7011, the

DOI-l had spending enforcement case again t the WGSL 2O11AP 4/4/12 Tr at 156:20-

22. 157:10-12 (Gill).

335. Since 2006, the United States Environmental Protection Agency

(“EPA”) has issued the following NOVs against the Applirant and WMI-1:

a. On April 5, 2006, the EPA issued a NOV for violationq of the
Clean Air Act. 2O11AP lix. 1<61) (4/5/06 NOV)

Source: K259 2019
LUC Findings of Fact,
Conclusions of Law,
Decision & Order

d. On September 5, 2008, the DON sent a warning letter to
WMI I amid the Applicant identifying three potential
violations. 2011A1’ lix. 1<82(9/5/08 warning letter). These
potential violations included unauthorized storage of
materials and the failure to submit written notification of the
exceedance and verification of methane gas monitoring
results. 201 lAP Es. 1(82 at 2(9/5/06 warning letter).

e. On May 13, 2010, the DOH issued an NOV to WMH and the
City, containing three counts 2011AP Px. 1<66(5/13/10
NOV); 201 IAI’ 1/25/121 r. at 17:6-34:1 (Chang). These counts
included the failure to construct the final rover and West
Berm in accordance with design specifications, failure to
notify the 1)01-I of noncompliance, and failure to submit
interim status reports on the construction. 201 lAP Es. 1<66
(5/13110 NOV).

b. On November 29, 2011, the EPA issued a NOV for violations
of the Clean Water Act conrerning the release of leachate
and waste into the ocean in December 2010 and January
2011. 201 lAP Ex. 1<123 (letter at 1; 11/29/11 NOV at 4-5).
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Source: K259 2019
LUC Findings of Fact,
Conclusions of Law,
Decision & Order
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In light of this history and on behalf
of the West O’ahu community, KOCA asks
that the Planning Commission increase
oversight of the site selection process
and hold the City accountable to finally
fulfill its 25-year promise.

The Planning Commission should
require ENV to report quarterly in person
to the Commission on its efforts to select
a new landfill.
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419. There have been different estimates regarding the minimum time it

will take to site and develop a new landfill, ranging between as little as three to five

years, to as much as a minimum of seven years.

420. The three to five years estimate was proffered by Mr. Miller, who

was admitted as an expert witness in solid waste management, including landfill siting

and design and comprehensive solid waste management. According to Mr. Miller, it

should take 18 months to two years for design, design review, and development of a

landfill. The EIS process should take a year to a year and a half. The addition of land

acquisition to the process would probably take a total of three to five years. 2O11AP

3/7/12 Tr. at 17:25-19:25, 199:24-200:1, 201:1-24, 202:14-203:6 (Miller).

. I..

Source: Ex. K259 at PDF page 90 (2019 LUC Order).
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424. Based on the evidence, the LUC finds that a minimum of five to

seven years is a reasonable time within which a landfill can be sited and developed if

the Applicant proceeds with reasonable diligence.

425. The LUC finds that, as of the date of this Order, the March 2, 2028

closure date imposed below affords more than seven years to site and develop a new

landfill and as such, constitutes a reasonable amount of time.

426. The LUC further finds that when calculated from October 22, 2009

(the most recent date upon which the Applicant knew or should have known that it

needed to exert reasonable diligence in identifying and developing a new landfill site to

replace or supplement the WGSL) to the March 2, 2028 closure date imposed below, the

Applicant will have been afforded a minimum of 18 years to ite and develop a new

landfill.

Source: Ex. K259 at PDF page 91 (2019 LUC Order).
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No “Reasonable Diligence”
• Unexplained delays in forming committee and

reaching stakeholders
• Previous landfill siting committee reports (2003

and 2011) and technical report (2017) already
prepared in 2019

• Extension request only filed days before deadline

.
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3.3 Ground Water Restrictions

The State Department of Health has established an Underground Injection Control (UIC) Line and
the BWS established a Ground Water Protection Zone (No Pass Line) around the island of Oahu
that preclude the siting of certain types of facilities mauka of these areas. The hncs were developed
to identify inappropriate locations for injection wells and septic or cesspool development. The City
Council in 2003 by Resolution 03 09, applied these criteria to protect Oahu’s groundwater, by
precluding the siting of landfills as these areas. However, the delineation of lines shown on a map is
not as useful as having input from the BWS on the water development potential of these locations.

ENV and the consultant chose a less conservative, but more accurate approach to determining
whcthcr a potential site was appropriate by interviewing BWS staff responsible for ensuring future
safety and sufficiency of Oahu’a water supply. BWS staff identified sites, which they believe are
important for future potable water supply or which ~re critical to protection of the groundwater
resource. Sites, which did not meet BWS review, were eliminated from further consideration.

This step brought the site list from 34 to 16 sites remaining for further evaluation.

Source: Ex. K58 at PDF page 19 (2003 Advisory Committee Report).
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Report ofthe Mayor ~ Advisory Committee on Landfill Site Selection

The second step involved the application of the Committee’s community-based criteria. Before
this step was taken the Committee noted a number ofpoints including:

(1) The majority of the remaining sites evaluated are located outside of the Underground
Injection Control (UIC)fNo Pass line.

The Committee deliberated on this matter and decided it would be more encompassing to
include for assessment potential landfill sites located within the UIC line and No Pass line.
In its deliberations, the Committee understood City Council Resolution 03-09, Establishing
A City Policy That Municipal Solid Waste Landfills Should Not Be Located Over The
City’s Underground Drinking Water Sources, which at that time was an important part of
the City’s practice to not site landfills within the UICINo Pass line. However, the
Committee also noted a landfill that is located outside an existing potable water well
capture zone and that is properly designed, engineered, and operated in accordance with
environmental regulatory controls and safeguards, should not adversely affect groundwater
that serves a potable water system.

Source: Ex. K264 at PDF page 7 (2012 Advisory Committee Report).
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“Reasonable Diligence” Requires Looking at
All Options

• Federal lands
• Amending Act 73
• Assessment of site-specific localized geology
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Why is KOCA here?
• To comply with SUP standards, because the

landfill is in the agricultural district.
• To remind the Commission that the landfill has

adverse impacts on its neighbors.
• To put this proceeding in its proper historical

context, including the City’s prior promises and
(in)action.

• To ensure that we won’t be back here in a year
debating the closure deadline.
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CONFORMANCE WITH THE SPECIAL USE PERMIT GUIDELINES

427. HAR § 15-15-95(c) sets forth the special use permit guidelines in

determining an “unusual and reasonable use” with the State Land Use Agricultural

District as follows:

1. The use shall not be contrary to the objectives sought to be
accomplished by chapters 205 and 205A, HRS, and the rules of the
LUC.

2. The proposed use would not adversely affect surrounding
property.

3. The proposed use would not unreasonably burden public agencies
to provide roads and streets, sewers, water, drainage, and school
improvements, and police and fire protection.

4, Unusual conditions, trends, and needs have arisen since the district
boundaries and rules were established.

5. The land upon which the proposed use is sought is unsuited for the
uses permitted within the district.

Source: Ex. K259 at PDF page 92 (2019 LUC Order).
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KOCA requests that the Commission require
the City to report on its progress in person to
this Commission quarterly.

• Director Babcock agreed
• Ensure that the City’s efforts are sincere
• Allow for stakeholders and Commissioners to ask

questions
• Keep the City accountable to its deadlines
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BEFORE THE PLANNING COMMISSION

OF THE CITY AND COUNTY OF HONOLULU

STATE OF HAWAI’I

In the Matter of the Application of FILE NO. 2008/SUP-2
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SERVICES, CITY AND COUNTY OF
HONOLULU

Application to Modify SUP No.
2008/SUP-2 (SPO9-403) by Modifying (1)
Condition No. 1 of the Planning
Commission’s Findings of Fact,
Conclusions of Law, and Decision and
Order, dated June 10, 2019, and (2)
Condition No. 5 of the LUC’s Findings of
Fact, Conclusions of Law, and Decision
and Order Approving with Modifications
the City and County of Honolulu
Planning Commission’s
Recommendation to Approve Special Use
Permit, certified on November 1, 2019,

CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing document was duly served

electronically on the following persons:

DANA M.O. VIOLA, ESQ. dviola honolulu. ov
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Deputy Corporation Counsel
City and County of Honolulu
530 South King Street, Room 110
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Attorney for DEPARTMENT OF ENVIRONMENTAL SERVICES,
CITY AND COUNTY OF HONOLULU
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