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PETITIONER’S MOTION FOR RECONSIDERATION OF DECISION AND ORDER 
DENYING MOTION FOR EXTENSION OF TIME TO APPLY FOR 

REDISTRICTING OF PHASE II

I. RELIEF OR ORDER SOUGHT 

RCFC KALOKO HEIGHTS, LLC, a Delaware limited liability company, KALOKO 

HEIGHTS B1A HOLDINGS, LLC, a Delaware limited liability company, and KALOKO 

HEIGHTS INVESTORS, LLC, a Delaware limited liability company, Successor Petitioner 

(“Petitioner”) to Y-O Limited Partnership in the above-captioned docket, by and through its 

attorneys Dentons US LLP, moves the Land Use Commission of the State of Hawaii (the
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'oCommission") to reconsider its Decision and Order issued on August 5,2023 denying

Petitioner's Motion for an order further amending the Decision and Order issued on January 19,

1983, to allow for an extension of time to apply for the redistricting of Phase IL The extension

of time requested was to January 20,2033, which is ten years from January 20,2023,the

current time for performance under the Commission's Order Granting Petitioner's Motionfor

Extension of Time to Applyfor Redistricting of Phase,U, issued on December 10, 2012.

II. GROUNDS FOR MOTION

This Motion is made pursuant to Chapter 2}5,Hawaii Revised Statutes ("HRS") and

$$ 15-15-70, 15-l 5-78,15-15-84 and 15-15-94 of Title 15, Chapter 15 of the Hawaii

Administrative Rules ("HAR"), the other authorities and arguments stated in the attached

Memorandum in Support of Motion, and the pleadings and files herein. Pursuant to HAR

$ 15-15-70(c), Petitioner requests a hearing on this motion.

DATED: Honolulu, Hawaii, August II,2023.

WILLIAM W.L
RICHARD M
Attorney for
RCFC KALOKO HEIGHTS, LLC,
KALOKO HEIGHTS B1A HOLDINGS,
LLC, and KALOKO HEIGHTS
INVESTORS, LLC
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DOCKET NO. A81-525

MEMORANDUM IN SUPPORT OF 
MOTION

MEMORANDUM IN SUPPORT OF MOTION 

I. INTRODUCTION 

By Decision and Order filed on August 5, 2023 (the “Order”), the Land Use Commission 

of the State Hawai`i (“Commission”) denied RCFC KALOKO HEIGHTS, LLC, a Delaware 

limited liability company, KALOKO HEIGHTS B1A HOLDINGS, LLC, a Delaware limited 

liability company, and KALOKO HEIGHTS INVESTORS, LLC, a Delaware limited liability 

company, Successor Petitioner’s (“Petitioner”) Motion for Extension of Time to Apply for 

Redistricting of Phase II (“Motion for Extension”) to January 20, 2033. 

By Decision and Order filed on January 19, 1983 (the “1983 Decision and Order”), the 

Commission had reclassified approximately 213.473 acres of land, now identified as Hawaii 

TMK (3) 7-3-09: 20, 32 and 57 through 62, at Kaloko and Kohanaiki, North Kona, Hawaii, from 

the State Land Use Agricultural District to the State Land Use Urban District. This area is Phase 

I (“Phase I”) of the Kaloko Heights Project (the “Project”). The Commission also granted 

incremental redistricting of approximately 195.246 acres, now identified as Hawaii TMK 

(3) 7-3-09: 19, referred to as Phase II (“Phase II”).
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The 1983 Decision and Order required Petitioner to submit an application for the 

reclassification of Phase II after having made substantial completion of the onsite and offsite 

improvements within Phase I, including partial satisfaction of the conditions to provide 

affordable housing and dedicate land for public facilities, and full satisfaction of the conditions 

to construct a road connecting Queen Kaahumanu Highway and Mamalahoa Highway, and to 

complete water source development. The Commission issued five amendments to the 1983 

Decision and Order, extending the deadline for filing an application for the reclassification of 

Phase II until January 20, 2023. 

On April 12, 2023, the Commission conducted its hearing on Petitioner’s Motion for 

Extension to allow Petitioner an additional ten years to achieve substantial completion of 

improvements related to Phase I of the Kaloko Heights Project. At the conclusion of the hearing, 

the Commission voted to deny Petitioner’s Motion. On August 5, 2023, the Commission issued 

its Order denying Petitioner’s Motion for Extension. 

The record reflects that the Commission denied the motion on the basis that:

A. Petitioner should have been required to conduct a Hawaii Revised Statutes 

(“HRS”) Chapter 343 assessment for the entire Project due to the decisions 

to install a wastewater transmission line in county land, despite the 

reclassification having originally been approved over 40 years ago and the 

existence of an already accepted assessment in conjunction with the 

construction of the wastewater transmission line within the Hina Lani 

Street and Ana Keaholole right of way. Order at Findings by the 

Commission (“Findings”) ¶ 40, Conclusions of Law (“COL”) at ¶¶ 10–15. 

B. Petitioner should have conducted a new archaeological inventory survey 

and cultural impact survey of the Phase I lands that have already been 

classified for Urban uses and rezoned by the County of Hawaii, despite the 

fact that previous studies of the Phase I lands have been approved by the 

State Historic Preservation Division (“SHPD”) and no evidence was
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presented at the hearing that there has been any exercise of traditional 

cultural practices in the Phase I lands or in the Phase II lands. Order at 

Findings ¶¶ 45–47, COL at ¶¶ 16–21.

Petitioner seeks the Commission’s reconsideration of its decision for the following

reasons as more fully set forth below:

1. The Commission is not the appropriate agency to determine whether the 

previously conducted environmental assessment of the sewer line was 

sufficient. The County of Hawaii Department of Environmental 

Management (“DEM”) has already determined that the previous 

environmental assessment satisfied the requirements of HRS Chapter 343. 

2. Petitioner was not requesting the Commission to approve the 

reclassification of Phase II, hence there was no “action” requested that 

would require the Commission to conduct an analysis mandated under Ka 

Pa`akai O Ka'Aina v. Land Use Comm'n, State of Hawai`i, 94 Haw. 31, 

7 P.3d 1068, (2000), as amended (Jan. 18, 2001) (“Ka Pa`akai”). Instead, 

Petitioner was requesting the Commission to approve an extension of time 

within which Petitioner can seek the approval of such an action. 

3. Prior to seeking reclassification of the Phase II lands, Petitioner will 

re-assess the Project’s compliance with HRS Chapter 343 and related 

applicable requirements. If necessary, Petitioner will conduct an 

Environmental Assessment (“EA”), an archaeological inventory survey, a 

cultural impact assessment, and other necessary studies of the Phase II 

lands and present such information to the Commission. These actions will 

allow the Commission to properly consider the reclassification request at 

that time. Thus, it would be unreasonable and erroneous not to reconsider 

the Commission’s Order in light of Petitioner’s willingness to comply with 

the requirements of Chapter 343 as may then be applicable. 

4. The Commission should reconsider its decision, and approve the requested 

extension of time for Petitioner to substantially complete onsite and offsite 

improvements related to the Phase I lands. The Commission may condition

3
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the extension by requiring Petitioner’s preparation and submittal of 

required environmental, archaeological, and cultural surveys of the Phase II 

lands prior to submitting a subsequent petition seeking the reclassification 

of the Phase II lands. 

Upon reconsideration, Petitioner respectfully requests the Commission issue an order granting

relief in the form of granting Petitioner’s Motion for Extension.

II. APPLICABLE LAND USE COMMISSION RULES

HAR§ 15-15-84 – RECONSIDERATION OF DECISION
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 The Commission’s rule regarding reconsideration of a decision is set forth in Hawaii

Administrative Rules (“HAR”) § 15-15-84, which provides in relevant part:

(a) A motion for reconsideration shall be filed with the commission within 
seven calendar days after issuance of the commission's written decision and order. 
The motion for reconsideration shall clearly specify that the motion is for 
reconsideration.

(b) The motion for reconsideration shall state specifically the grounds on 
which the movant considers the decision or order unreasonable, unlawful, or
erroneous.

Petitioner moves the Commission to reconsider its August 5, 2023 Decision (the 

“Decision”). Petitioner believes the Commission’s denial of the Motion for Extension is 

unreasonable, unlawful, arbitrary and capricious, an abuse of discretion or erroneous for the 

following reasons:

1. Petitioner has demonstrated that it has substantially complied with conditions 

regarding affordable housing and offsite infrastructure that satisfies all of the 

offsite infrastructure necessary for providing roads, water and utilities serving 

the Phase I and Phase II lands (with wastewater facilities to be completed in 

2024) and expended substantial funds in satisfying these conditions, such that 

it would be inequitable and an abuse of discretion to deny an additional 

extension. Petitioner and its predecessors have expended multi-millions of 

dollars to provide roads, water, utilities and a soon to be completed 

wastewater transmission line that will also complete the offsite infrastructure



 
 
 

 
 

 

 

 

 

 

 

and improvements necessary to develop the Project and the 100 unit 

affordable housing project on the Project lands which will be completed by 

the fall of 2024. This infrastructure has already been of substantial benefit to 

existing area residents who use the roads, water and utility lines which 

provide important services to the area. Further, Petitioner is agreeable to 

convey an approximately ten (10) acre site within the Phase II lands for 

the development of an affordable housing project to Hawaii Island 

Community Development Corporation (“HICDC”) or a similar entity as a 

condition of reclassification of the Phase II area and assign 100 water units for 

the affordable housing. 

2. Granting an extension to complete Phase I does not “trigger” the 

requirement to prepare an EA, and DEM as the governmental agency 

responsible for accepting construction and dedication of the wastewater 

transmission line, has deemed the requirements of HRS Chapter 343 (the 

“HEPA”) satisfied. In the alternative, if an EA must be prepared, the 

appropriate time for the EA to be prepared is prior to filing the motion or 

application to approve reclassification of Phase II, not at the time the 

Motion for Extension is considered. 

3. Petitioner will re-assess the Project’s compliance with HRS Chapter 343 

and comply with applicable requirements, including, if necessary, prepare 

an EA, and conduct archaeological inventory survey, a cultural impact 

assessment, and other necessary studies of the Phase II lands prior to filing 

the motion or application to confirm reclassification of Phase II, not now 

when all that is before the Commission is the Motion for Extension. For 

the Commission to order otherwise would be reversible error. 

4. In furtherance of the State of Hawaii’s emergent need for housing in 

general and affordable housing in particular, reconsideration of the 

Commission’s Order granting the Motion for Extension would aid 

Petitioner in meeting its goal of constructing planned affordable housing 

units in the Project.
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III. JUSTIFICATION FOR RECONSIDERATION AND EXTENSION 

For the reasons stated below, the Commission should reconsider its decision and 

grant Petitioner’s Motion for Extension. 

1. Petitioner’s Satisfaction and Ongoing Compliance with Development Conditions
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It would be unreasonable and inequitable to deny Petitioner’s Motion for Extension 

given Petitioner’s substantial compliance with the development conditions regarding 

affordable housing and infrastructure. The conditions set forth in the Commission's 1983 

Decision and Order were amended by the November 17, 1992, Order Granting Motion for 

Second Extension of Time to Apply for Redistricting of Phase II and Amending Conditions of the 

Decision and Orders Dated January 20, 1983, June 13, 1990, and December 10, 2012. 

Petitioner has satisfied, in whole or in part, the Commission's conditions, as amended, more fully 

described below. 

a. Condition 1

 
 

 

  

Petitioner shall provide housing opportunities for low and moderate 
income residents by offering for sale or rental on a preferential basis, on 
its own or in cooperation with both the Housing Finance and Development 
Corporation (“HHFDC”) and the County of Hawaii, ten per cent (10%) of 
the lots and residential units to be developed in the Petition Area, to 
residents of the State of Hawaii of low and moderate family income as 
determined by HHFDC and the County of Hawaii Office of Housing and 
Community Development (“OHCD”) from time to time (the “Affordable 
Housing Requirement”). The affordable housing units shall be offered for 
sale or rent at prices or rents not exceeding prices or rents (“Affordable 
Prices”) that enable such purchasers and renters to qualify for and obtain 
state-assisted financing (e.g., Hula Mae) or federally-insured or assisted 
financing (e.g., FHA Section 245 Program) intended to encourage home 
ownership by low and moderate income families, or that provide 
affordable rental housing opportunities to such families. This affordable 
housing condition shall be implemented to the satisfaction of OHCD.

The original affordable housing condition provided for satisfaction of the requirement 

through for sale housing. On November 22, 2016, the Commission amended the affordable 

housing condition to read as set forth above. Based on this order, on May 11, 2017, Petitioner



donated a 10.755 acre parcel in Phase I to HICDC, the leading provider of affordable rental 

housing on the Big Island, to develop for affordable rental housing. Petitioner also assigned 

HICDC 100 water commitments and wastewater treatment capacity in order to facilitate the 

development of 99 affordable rental units and one manager’s unit. HICDC has commenced 

construction of this project, with an anticipated completion date in late 2024. Petitioner has 

commenced construction of the wastewater transmission line to enable the HICDC lands, the 

Project lands and other lands in the vicinity to be connected to the County’s Kealakehe 

wastewater treatment facility, thus allowing the HICDC project to avoid building and operating a 

package wastewater treatment facility. Once construction of the HICDC project is completed, 

Petitioner will have satisfied Petitioner’s affordable housing requirement for up to 990 units for 

the Project.

In order to satisfy the requirements of Condition 1 on Phase II, Petitioner has offered to 

convey an approximately ten (10) acre site within the Phase II lands and assign 100 water units 

for the development of an affordable housing project with the HICDC or similar entity as a 

condition of reclassification of the Phase II area. 

b. Condition 2
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Petitioner shall afford lot purchasers public access from the subject 
property to Queen Kaahumanu Highway and to Mamalahoa Highway by 
participating in the construction of a roadway connecting the two 
highways and running through the subject property, the location and 
standard of design and construction of such roadway to be approved and 
accepted by the County of Hawaii. The Petitioner shall be responsible for 
constructing such portions of the roadway within the subject property. The 
Petitioner’s participation for the portions of the roadway outside the 
subject property may be by way of loans, loan guaranties, purchase of 
county obligations or otherwise.

Condition 2 has been satisfied. Hina Lani Street, which separates Phase I and Phase II,

and extends from Queen Kaahumanu Highway to Mamalahoa Highway, was constructed and



dedicated to the County. Hina Lani Street has long been open for public use. In addition, the 

street lighting system and water transmission lines within the Project have been completed and 

dedicated to the County. Petitioner and its predecessors installed water transmission lines and 

street lights in Hina Lani Street, and dedicated the completed street, including the channelized 

intersections at Mamalahoa Highway and at Queen Kaahumanu Highway, as well as an 

approximately 1.38 acre portion of the Phase II property to the county of Hawaii Department of 

Water Supply (“DWS”) in 2001. The $9,000,000 bond that was put up to construct the 

aforementioned roadway improvements was satisfied in full. 

c. Condition 3
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Petitioner shall dedicate to appropriate State and County agencies 
sufficient land for the provision of necessary public facilities. 

This condition has been satisfied, and Petitioner will continue to comply with this 

condition. On July 29, 2001, Petitioner’s predecessor conveyed approximately 1.39 acres of land 

located in Phase II (currently TMK No. (3) 7-3-09:049) to DWS to be used as a water reservoir 

site.

Petitioner also dedicated a recently completed 1.0 million gallon water reservoir, located 

on TMK: (3) 7-4-26:31, together with waterlines from the reservoir site to Hina Lani Street to 

DWS. Construction of this reservoir cost in excess of $3,000,000. Petitioner has invested 

substantial sums in obtaining subdivision approval, grubbing permits, final plan approval, and 

electrical substation improvements. Petitioner intends to provide additional sites, including 

public park sites, for dedication to appropriate State and County agencies, and will dedicate the 

main Project roadways to the County. 

DWS has issued Petitioner a water commitment to serve 1,501 units. To date, Petitioner 

and its predecessors have paid $9,090,990 to DWS for water commitments and facility charges, 

and the cost for drilling, casing and outfitting a production well. In addition, Petitioner



completed upgrades and improvements to an existing water tank and pump system located on 

the water tank site that were dedicated to DWS. 

Petitioner is presently constructing the wastewater transmission line from the Project 

area, including the HICDC lands, to the County’s wastewater treatment plant at Kealakehe 

(“WWTP”). Wastewater from HICDC’s affordable housing project and the entire Kaloko 

Heights Project will be transmitted to the WWTP for treatment. The wastewater transmission 

line is the final offsite infrastructure improvements necessary for development of the Project. 

As outlined above and in the Motion for Extension, Petitioner has either satisfied or 

continues to comply with the conditions imposed on the development. Given Petitioner’s 

compliance, it would be unreasonable and inequitable for the Commission to deny the 

Motion for Extension to complete Phase I and to allow for redistricting of Phase II of the 

development. 

2. It is Error for the Commission to Require an Environmental Assessment or
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Environmental Impact Statement at this Time 
 

 

 

    

The Motion for Extension requested the Commission to grant an extension of time 

to substantially complete offsite and onsite improvements in Phase I. As with previous 

extensions approved by the Commission, no specific development within the Phase II 

lands was requested, and no “action” from the Commission was being sought to confirm 

the reclassification of the Phase II lands. The Commission denied Petitioner’s Motion for 

Extension in part because Petitioner did not prepare an EA for the entire Project, despite 

Petitioner’s right to develop the Phase I lands being fully vested. Further, Petitioner was not 

requesting to confirm the reclassification of the Phase II lands to the Urban District in its Motion 

for Extension.



 
 
 

 
 

 

 

 

  

 
 

 
 

 

 
 

 
   

 

 

 

 

 

  

Denying the Motion for lack of an EA encompassing the entire project is legal error. 

The motion for extension of a time is not one of the nine “trigger” events to require the 

preparation of an EA. The Commission should not substitute its judgement for the judgement 

of the accepting agency responsible for the wastewater transmission line. HEPA at HRS 

§ 343-5 requires an EA to be prepared when an applicant proposes an action that:

(1) uses state or county lands or funds for projects that an agency has not 
approved; 
(2) proposes a land use in a conservation district; 
(3) proses a use in a shoreline area; 
(4) proposes a use within a historic site; 
(5) proposes any use within the Waikiki Special District; 
(6) proposes amendments to existing county general plans affecting 
agriculture, conservation, or preservation efforts; 
(7) reclassification of conservation land; 
(8) expansion or modification of helicopter facilities; and 
(9) wastewater treatment.

The only HEPA triggers that could apply here would be use of state or county land, 

and wastewater treatment, because Petitioner is constructing a wastewater transmission 

line in a County of Hawaii right of way to connecting the Project to a wastewater 

treatment facility. Reclassification of Phase I and Phase II in 1983 was not a HRS 

Chapter 343 trigger. The Hawaii Supreme Court has held that constructing a wastewater 

transmission line does not necessarily constitute a use of state or county lands trigger that would 

requires a Chapter 343 analysis. Nuuanu Valley Association v. City and County of Honolulu, 119 

Hawaii 90, 194 P.3rd 531 (2008). That case held that a development’s connection to a county 

sewer line does not constitute a use of state or county lands trigger under HRS § 343-5. 

The Commission should not require preparation of an EA for Phase II, because 

DEM (not the Commission), the governmental agency responsible for accepting construction 

and dedication of the wastewater transmission line, has deemed the requirements of HEPA 

satisfied for the wastewater transmission line. DEM concluded that the EA prepared for the
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affordable housing project satisfied the HEPA requirement to prepare an EA for the

construction of the wastewater transmission line along the Ane Keohokalole Highway:

The [EA] determined that the construction of the sewer line improvements will 
not have an adverse impact on any environmental resources, including but 
not limited to archaeological/cultural sites, endangered species or any other 
ecosystem. Furthermore, the proposed project would minimize the potential 
impact to the Kaloko-Honokohau National Historical Park’s groundwater 
resources by eliminating the need to construct private wastewater treatment 
facilities immediately east (mauka) of these resources. Based on the approval of 
the [EA] and FONSI and the publication of the Notice in the Office of 
Environmental Quality Control’s July 23, 2019, Environmental Notice, the 
proposed project has complied with the requirements of [the HEPA].

July 30, 2021 Report from DEM addressed to the Hawaii County Council at 5 (emphasis added) 

(attached to the Declaration of Richard M. Crum as Exhibit “A”). We note that the wastewater 

transmission line is being constructed entirely within the existing improved road rights of way 

that have already been graded, filled and paved. 

Since the DEM determination that the EA accepted by HHFDC for the affordable housing 

project satisfied the HRS Chapter 343 requirements for an EA for construction of the wastewater 

transmission line occurred prior to the filing of the motion for extension of time, DEM’s 

determination occurred at the earliest practicable time pursuant to HRS § 343-5(b). The 

Commission should not require an environmental analysis for its action if another agency 

previously accepted an EA for the wastewater transmission line, the trigger in question. 

Treatment of wastewater at the Kealakehe Wastewater Treatment Plant will assure that 

groundwater in the vicinity of the Project is not adversely affected by the Project. Requiring 

another EA in light of these findings in the accepted EA will likely not functionally protect the 

groundwater and community needs any more than Petitioner and its predecessors already have. 

Accordingly, the Commission must reconsider its decision with respect to HRS Chapter 

343. DEM, not the Commission, is the responsible “agency” who approved of the proposed
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actions under HRS § 343-5. See HRS § 343-2 (“Definitions”). HEPA requires, upon an 

applicant action (including the use of state or county lands), that “the agency initially receiving 

and agreeing to process the request for approval shall require the applicant to prepare an 

environmental assessment of the proposed action at the earliest practicable time to determine 

whether an environmental impact statement shall be required[.]” HRS § 343-5(e). “The final 

approving agency for the request is not required to be the accepting authority.” Id.

The authority to accept a final statement shall rest with the agency initially 
receiving and agreeing to process the request for approval. The final decision-
making body or approving agency for the request for approval is not required to 
be the accepting authority. The planning department for the county in which the 
proposed action will occur shall be a permissible accepting authority for the final 
statement.

Id. Here, HHFDC was the accepting agency. Haw. Admin. R. (“HAR”) 11-200.1-2 (defining 

“Accepting authority” as “the agency that initially received and agreed to process the request for 

an approval, that makes the determination that” an EIS or EA fulfills the requirements for 

acceptance). The DEM was the “final approving agency” with respect to the EA. Id. (defining 

“Approving agency” as the “agency that issues an approval prior to implementation of an 

applicant action”). 

The Commission may feel that the EA for the affordable housing project did not 

adequately assess the impacts of all projects served by the wastewater transmission line. 

Nevertheless, the Commission cannot substitute its opinion for the DEM’s determination of 

compliance with the HEPA. The Commission is neither the accepting nor the approving agency 

with respect to the EA, and cannot usurp the authority of HHFDC or DEM provided to them 

under the HEPA. The Commission’s denial of the Motion for Extension, even in part, based on 

the lack of an EA, is erroneous.

12
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If the Commission believes a HRS Chapter 343 analysis should be required for the full 

reclassification of Phase II, the Commission could grant the motion for extension of time and 

require Petitioner to comply with the then applicable requirements of HRS Chapter 343 prior to 

filing a motion to confirm reclassification of Phase II. Petitioner would accept such a condition.

3. A Cultural Assessment Cannot Be Required on a Motion for Extension of
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It is error to require a cultural assessment as a condition to granting the Motion for 

Extension. To the extent a cultural assessment is required for the Project, such an 

assessment would be required as a condition to the commencement of Phase II of 

development, rather than upon granting an extension to complete Phase I. Procedurally, 

granting the Motion for Extension should not require an analysis of the standards for 

determining a district boundary amendment, as it is not a substantive finding that requires 

a cultural assessment. 

As addressed in Ka Pa`akai, the issue of “maintenance of valued cultural . . . 

resources” arises procedurally when the Commission reviews a petition for 

“reclassification of district boundaries.” 94 Hawaii 31, 40, 7 P.3d 1068, 1077 (2000) 

(citing HRS § 205-17); see also HAR § 15-15-77 (the Commission shall consider 

preservation of cultural resources on a petition to amend district boundaries). Ka 

Pa`akai requires the Commission, on review of a petition for reclassification of district 

boundaries, to:

at a minimum—make specific findings and conclusions as to the following: 
(1) the identity and scope of “ valued cultural, historical, or natural 
resources” in the petition area, including the extent to which traditional and 
customary native Hawaiian rights are exercised in the petition area; (2) the 
extent to which those resources—including traditional and customary native 
Hawaiian rights—will be affected or impaired by the proposed action; and 
(3) the feasible action, if any, to be taken by the [Commission] to reasonably 
protect native Hawaiian rights if they are found to exist.



 
 
 

 
 

 
  

 

 

  

  

   

94 Hawaii at 47, 7 P.3d at 1084. 

Assuming arguendo that Ka Pa`akai applies, the Commission is not required to 

make specific findings regarding cultural resources when granting the Motion for 

Extension. That determination is properly made at such time as Petitioner moves to 

confirm the reclassification of district boundaries to commence Phase II of the 

development, and not as to an extension to complete improvements in already entitled 

lands in Phase I, which is already classified for Urban uses, has received zoning and 

ministerial approvals. 

Because the substance of a petition to reclassify district boundaries is not before 

the Commission, the Commission should not deny Petitioner’s Motion for Extension based 

on a lack of a cultural assessment. When Petitioner completes Phase I and moves to 

confirm the reclassified district boundaries in preparation for Phase II, the Commission at 

that time may address the cultural assessment and preservation needs outlined in Ka 

Pa`akai. Petitioner can, if necessary, prepare a cultural assessment at that time. But 

where no person’s substantive rights are affected by Petitioner continuing to develop 

Phase I under existing approvals, a cultural assessment is not a procedural requirement to 

the Commission granting the Motion for Extension. It is therefore erroneous for the 

Commission to deny the Motion for Extension to complete Phase I for want of a cultural 

assessment. 

The Order also cites Sierra Club v. Office of Planning, 109 Hawaii 411, 126 P.3d 

1098 (2006), to support the conclusion that a HEPA analysis is required for an entire 

development at the “reclassification stage” where the development proposed use of State 

land. Order at COL ¶ 14 (emphasis added). Sierra Club supports Petitioner’s position, as that

14
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case was decided on appeal of a petition before the Commission to reclassify, not on a petition 

for extension of time as is before the Commission here. Procedurally, the Commission is 

denying a time extension for failure to present evidence on substantive questions that are not to 

be decided until Petitioner moves to confirm reclassification of Phase II. 

With respect to the Commission’s duties to protect cultural resources arising out of 

Ka Pa`akai, the record shows that as construction of on site improvements within the 

Phase I lands occurs, Petitioner will have an onsite monitor to assure that as work 

progresses, documented sites to be preserved are protected. And in the event that new 

sites, if any are discovered, those sites or artifacts will be documented and/or preserved, as 

required by law. Moreover, as the County assured the Commission, as work progresses 

within the Phase I lands, all disturbance of lands not already permitted and cleared by 

SHPD, will require SHPD review and approval. With these safeguards in place, the 

Commission’s (and the public’s) concerns that there may be newly discovered sites have 

been addressed. 

Finally, Petitioner is also willing to conduct (and accept as a condition of approval) 

a cultural analysis prior to filing a motion to confirm reclassification of Phase II. But 

procedurally, because the Motion for Extension is for additional time to develop under 

previously granted permits, no substantive decision requiring a Ka Pa`akai analysis is presently 

before the Commission.

4. The State’s Affordable Housing Needs Are Served by Approving the Motion
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As noted in Section 1 above, once construction of the HICDC project is completed, 

Petitioner will have satisfied Petitioner’s affordable housing requirement for up to 990 

units for the Project. Petitioner had offered to do0nate a similar site for affordable



housing in Phase II. The Commission's refusal to reconsider its Order denying the Motion

for Extension could jeopardize the future development of Phase II and adversely impact

delivery of additional affordable housing to Hawaii Island.

VI. CONCLUSION

Based on the foregoing, HAR $$ 15-15-70, 15-15-78, 15-15-84 15-15-94, testimony to be

provided at the hearing on this Motion, and the records and files in this matter, Petitioner RCFC

KALOKO HEIGHTS,LLC, KALOKO HEIGHTS INVESTORS, LLC ANd KALOKO

HEIGHTS B1A HOLDINGS, LLC, respectfully request that the Commission grant this Motion

for Reconsideration, and subsequently grant the Motion for Extension and allow for a 10-year

extension of time to substantially complete Phase I and to apply for the redistricting of Phase II.

Dated: Honolulu, Hawaii, August 1I,2023.

WILLIAM W. L.
RICHARD M. CR
Attorney for Petitioner
RCFC KALOKO HEIGHTS, LLC,
KALOKO HEIGHTS B1A HOLDINGS,
LLC, and KALOKO HEIGHTS
INVESTORS, LLC
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DECLARATION OF RICHARD M. CRUM 

 

   

 

 

I, RICHARD M. CRUM, hereby declare: 

1. I am an attorney at the firm of Dentons US LLP, am duly admitted to practice law 

in the State of Hawaii and am one of the attorneys for Petitioner, RCFC KALOKO HEIGHTS, 

LLC, KALOKO HEIGHTS INVESTORS, LLC and KALOKO HEIGHTS B1A HOLDINGS, 

LLC ("Petitioner") in the above-referenced Docket. 

2. I make this Declaration upon my personal knowledge and belief, and I am 

competent to testify to the matters set forth in the Memorandum described below. 

3. Attached as Exhibit “A” is a copy of a July 30, 2021 Report from the County of 

Hawaii Department of Environmental Management (“DEM”) addressed to the Hawaii County 

Council regarding Petitioner’s construction of a sewer line and related improvements to a 

development at Hawaii Tax Map Keys 7-3-009: 0019, 057, 058, 059, 060, 061, 062, 070 and 

071.

4. On November 22, 2022, in Docket No. A81-525, Petitioner filed with the Land

Use Commission of the State of Hawaii (the “Commission”) Petitioner's Motion for Extension of

AK
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Time to Apply for Redistricting of Phase II; Memorandum in Support of Motion; Exhibits A - B

(the "Motion for Extension").

5. On August 5,2023,the Commission issued its decision and order on the Motion

for Extension, denying the relief sought.

6. On August 1I,2023, Petitioner filed with the Commission the instant Motion for

Reconsideration of the August 5,2023 decision and order on the Motion for Extension.

I declare under penalty of perjury that the foregoing is true and correct.

Executed in Honolulu, Hawaii, on August 1I,2023

M
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DOCKET NO. A81-525

CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing document was duly mailed via U.S. Mail, 

postage prepaid, or by hand delivery, or by electronic mail to the following:

Katia Balassiano, Planning Program 
Administrator 
State of Hawaii, Office of Planning 
235 South Beretania Street, 6th Floor 
Honolulu, HI 96813 
Email: katia.balassiano@hawaii.gov

 
   

Zendo Kern, Director 
Planning Department 
County of Hawaii 
101 Pauahi Street, Suite 3 
Hilo, HI 96720 
Email: planning@hawaiicounty.gov

 
   

Alison Kato, Esq. 
State of Hawai`i Dept. of Attorney General 
425 Queen Street 
Honolulu, HI 96813 
Email: alison.s.kato@hawaii.gov

   
 

Jean Campbell, Esq. 
Deputy Corporation Counsel 
County of Hawaii 

 
101 Aupuni Street, Unit 325 
Hilo, HI 96720 
Email: corpcounsel@hawaiicounty.gov
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Dated: Honolulu, Hawaii, August II,2023

M.
for Petitioner

RCFC KALOKO HEIGHTS, LLC,
KALOKO HEIGHTS BlA HOLDINGS,
LLC, and KALOKO HEIGHTS
INVESTORS, LLC
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