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Chair Ing called the meeting to order at 10:00 a.m.

ADOPTION OF MINUTES

Commissioner Montgomery moved to adopt the Land Use Commission meeting minutes of February 5, 2004.  Vice Chair Coppa seconded the motion.  Said motion was unanimously approved by voice votes.

TENTATIVE MEETING SCHEDULE


Executive Officer Anthony Ching reported that since the last meeting, there have been no changes to the meeting schedule.

LEGISLATIVE REPORT


Executive Officer Anthony Ching briefly summarized some of the issues that are before the legislature, of which he has provided testimony on.

Commissioner Montgomery asked if it was possible for the Commission to receive copies of testimony for these bills.

Chair Ing noted that the Commission should receive status reports from the Executive Officer or a staff member to track the legislation and report back to the Commission.

Mr. Ching replied that he will make it a practice to report to the commission and insure that they will receive copies of the issues.


(Please refer to the LUC transcript for additional details.)

A03-741 MAUI LAND AND PINEAPPLE COMPANY, INC. (Maui)


This is a continued hearing on Docket No. A03-741 Maui Land and Pineapple Company, Inc. (Maui), Kapalua Mauka to consider reclassifying approximately 275.3 acres of land currently in the Agricultural District into the Rural District and approximately 515 acres of land currently in the Agricultural District into the Urban District at Honokahua and Napili, Maui, Hawaii, for residential, commercial, and golf course uses.

APPEARANCES

William Yuen, Esq., represented Maui Land and Pineapple, Inc.

Robert McNatt, represented Maui Land and Pineapple, Inc.

Jane Lovell, Esq., represented Maui Planning Office

Michael Foley, Maui Planning Office

John Chang, Esq., represented State Office of Planning

Abe Mitsuda, State Office of Planning

Judith Henry, State Office of Planning 

Chair Ing entertained for a motion to amend the agenda on item IV noted as “action” to reflect a “continued hearing” on this docket.

Vice Chair Coppa moved, seconded by Commissioner Yukimura, that this agenda item is to be labeled a continued hearing instead of an action.  Said motion was approved by voice votes.

PUBLIC WITNESSES
(Please refer to the LUC transcript for additional details.)

1. Lissa Kahiamoe

Ms. Kahiamoe stated that she was the King’s legal counsel for His Royal Highness King Akahi Nui of the Kingdom of Hawaiian Islands, Kingdom of Hawaii Nation Ministry Trust.  She added that she was here today, not as a member of the public, but by order of King Akahi Nui to serve the Refutation to Answer.

Chair Ing acknowledged that the Commission has just received the document and noted that this document does not state any reference to the LUC matter at hand.

Ms. Kahiamoe commented that the Commission should refer to the Law of Nations and become familiar with it.  She also demanded that the Commission cease its current proceedings or face consequences including deportation.

There were no questions from the Commission and the parties.

PETITIONER’S WITNESSES  (Please refer to the LUC transcript for additional details.)
Mr. Yuen stated that there were some amendments to their exhibits and witness list.  Mr. Yuen indicated the specific amendments that were to be made.  There were no objections by the Commission and the parties.

Mr. Chang stated that the Office of Planning had filed an amended witness list and noted the amendments.  There were no objections by the Commission and the parties.

Chair Ing noted that both the amended witness lists’ and exhibits were admitted into the record.

1.
Tom Nance

Mr. Nance stated that he is the President of Tom Nance Water Resource Engineering, based in Honolulu.   

Mr. Yuen noted that Mr. Nance’s resume was attached as Exhibit 60 and introduced into evidence.  Mr. Yuen requested that Mr. Nance be qualified as an expert in hydrology and water resource engineering.  There were no objections raised by the parties or Commission.

Mr. Nance described the wellhead protection program for potable water wells, and organic management practices at the project site.

Ms. Lovell asked if Mr. Nance could explain the organic management practices.   Mr. Nance replied that part of the recommendation is to limit or eliminate the use of chemicals and fertilizers on the greens.  

Ms. Lovell asked about the nature of the impermeable liners and questioned its durability.  Mr. Nance explained that these type of liners are common in golf courses.  He added that if the liner is not exposed and completely buried, then it could last indefinitely and has a 25-year warranty.

Ms. Lovell questioned if the recycled, untreated ditchwater could pose a threat to the county drinking water ground wells.  Mr. Nance replied that it would not as that water source does not contain any contaminates.

Mr. Chang asked if Mr. Nance had a chance to review the Department of Health’s Guidelines to Golf Courses.  Mr. Nance replied in the affirmative and noted that the guidelines are generally reasonable and widely practiced at many of the state’s golf courses.

Commissioner Montgomery commented that although Mr. Nance reported no evidence regarding nitrates coming onto the offshore waters, the difficulty is not being able to pinpoint the source of nitrates when it does show up in the water.  He stressed the importance of not using fertilizers or chemicals on golf courses and added that whether it is the golf course or natural sources, nitrates are arriving onto the reefs.  He questioned if there will be some expert witness to discuss this matter. 

Mr. Yuen noted that they did not have a witness to address organic management practices.  Mr. Yuen suggested that Mr. McNatt could provide testimony on his discussion with golf course supervisors and the measure that they will be taking.  At the last hearing, Dr. Dollar testified that a natural discharge was found to have nitrates in the water and Mr. McNatt will recollect his discussion of this testimony.


After a brief discussion, there were no further questions raised by the parties or Commission.

A recess break was taken at 11:20 a.m.  The proceedings reconvened at 11:30 a.m.

2.
Warren Suzuki

Chair Ing noted that Mr. Suzuki was previously sworn in and still under oath.

Mr. Suzuki described the actions taken by Maui Land and Pineapple Company to address and/or eliminate the dry reach of Honokohau Stream and to provide a continuous flow of stream water to the ocean.


Mr. Chang asked how the water is being released from the ditch to the taro gate.  Mr. Suzuki replied that a gate valve which utilizes a hand wheel is used to raise the gate and create an opening.  The water then flows through the gate and over the natural slope until it reaches Honokohau Stream.

Chair Ing asked if this plan was discussed with the County, State, and the residents of the valley.  Mr. Suzuki stated that they have not touched bases with the State or the County.  However, they have met with the residents and members of the community association and these meetings have been very positive.

Mr. Chang asked if there has been any measurement of the flow that enters the stream from the taro gate.  Mr. Suzuki replied that they have installed such a device about four months ago, but have not collected enough data over time to determine the flow.  Mr. Suzuki noted that they have not actually gone there to measure the flow because of the steepness of the slope.


After a brief discussion, there were no further questions by the parties or Commission.


3.
John Ford


Mr. Ford stated that he is the Program Director and Senior Biologist for SWCA, Inc.  

Mr. Yuen noted that Mr. Ford’s resume was attached as Exhibit 61 and introduced into evidence.  Mr. Yuen requested that Mr. Ford be qualified as an expert in aquatic biology and Hawaiian stream ecosystems.  There were no objections raised by the parties or Commission.

Mr. Ford described his biological study of Honokohau Stream that he is currently conducting.  This study is a baseline biotic survey.  Mr. Ford also described his findings and conclusions regarding restoration of stream flows to the dry reach of Honokohau Stream.

Ms. Lovell asked if there were any studies conducted as a result of the stream restoration of Waiahole Valley.  Mr. Ford replied in the affirmative and added that Aquatic Resource has been monitoring the stream, but has not published their results.  

Ms. Lovell asked if a determination on the amount of water to be returned back into the stream had been made, with respect to the increased habitat area and/or greater contribution of larvae in the indigenous pool.

Mr. Ford explained that he has utilized a quantitative method that basically does not tell how much water to put back in, but how much more habitat to put back.  He added that, however, they have not tested this method under natural conditions.  Mr. Ford noted that it is his understanding that the water being released at Aotaki Gate is going to reach the sea and will not seep into the streambed.  He recommended that further scientific studies and monitoring of the stream biota and flow is valuable and needs to be encouraged.

Mr. Chang asked Mr. Ford when he anticipated this final report to be completed.  Mr. Ford explained that Dr. Dollar has indicated his written report is forthcoming, perhaps within a week.

Mr. Yuen clarified that the Petitioner does not propose to introduce this report into evidence, as it was conducted as an internal study and not for public dissemination.

Mr. Chang questioned if it was Mr. Ford’s position that restoration of flow for the stream would be good for the native species living there.  Mr. Ford replied in the affirmative.

Commissioner Desai questioned how they would eliminate the non‑evasive species.  Mr. Ford explained that some techniques would be to dry waterways completely, netting, electro shocking or chemical elimination, but any technique should be coordinated with the Aquatic Resources Program, Department of Health.  He added that in this case, they are a hardy, migratory species, which readily adapts to life in ephemeral ecosystems.  They are marine larvae, hatched in the stream, carried out into the ocean where they develop as marine plankton.  A fish born in Kauai could end up in Maui.  It is a unique adaptation to this very kind of habitat.


After a brief discussion, there were no further questions by the parties or Commission.

A lunch break was taken at 12:35 p.m.  The proceedings reconvened at 1:40 p.m.

4. Robert McNatt

Chair Ing noted that Mr. McNatt was previously sworn in and still under oath.

Mr. McNatt stated that he is the Vice President of Land Planning and Development for Maui Land and Pineapple Company.  Mr. McNatt described his company’s efforts to satisfy affordable housing concerns in respect to the Kapalua Mauka project.


Mr. Chang asked if the affordable housing proposed by Maui Land and Pineapple Company covers this petition or other petitions or requirements?  Mr. McNatt replied that the 125 units that they have committed to applies only to this petition.


Commissioner Desai asked if the 125 affordable units were to be built/constructed or would just be land dedicated.  Mr. McNatt replied that the plans are for the units to be built and ownership retained in order to keep them within the affordable range.


Commissioner Montgomery noted that in a memo from Maui Land and Pineapple, it stated 125 permanent affordable rental units that include a portion for its employees.  He questioned if Maui Land and Pineapple had a specific portion in mind and if 100% of the project is for employees.  Mr. McNatt replied that 100% will not be for employees and they have not yet determined that portion, but this community will have several hundred units and of that several hundred units, 125 will be for permanent, affordable rental housing.


Mr. Chang asked if Mr. McNatt was aware of any Hawaiian Homes project planned for the region near the proposed affordable housing project.  Mr. McNatt replied that they have seen a proposal from DHHL for the property immediately to the south of Maui Land and Pineapple’s proposed community called Pule Lehua.


After a brief discussion, there were no further questions by the parties or Commission.

COUNTY’S WITNESSES  (Please refer to the LUC transcript for additional details.)

Ms. Lovell indicated that they had previously planned to present a water witness to address the protection of county wells but the applicant agreed to bring in an expert and that testimony had already been heard today.  Therefore, the County will not be presenting anyone from the water department and rested their case.


Chair Ing commented on the confusion over a lack of an affordable housing policy and asked if Mr. Foley knew of any initiatives in this area.  Mr. Foley explained that the county does have a formal housing policy and there is a provision that requires developers of hotel units to provide affordable housing units.  This formula requires that a specific number of affordable housing units are provided for each hotel unit.  He added that there also is a ten percent affordable housing requirement for housing developments.

Commissioner Montgomery asked if there was a specific percentage for employee housing within the county’s policy?  Mr. Foley replied that he believes there is no percentage for employee housing.

Commissioner Montgomery asked for the current date of the county housing policy.  Mr. Foley replied that he was not sure, although he believes the current policy has been in its current form for the past couple years and added that the Housing and Human Concerns Department administers the housing policy.  

A recess break was taken at 2:25 p.m.  The proceedings reconvened at 2:40 p.m.

STATE’S WITNESSES  (Please refer to the LUC transcript for additional details.)
1. Abe Mitsuda

Mr. Mitsuda stated that he is from the Office of Planning, State of Hawaii.  Mr. Mitsuda indicated that testimony from the Office of Planning has not changed since it was submitted to the Land Use Commission and summarized their position.  There were no questions by the parties or the Commission.

2. Edwin Sakoda

Mr. Sakoda stated that he is a Hydrologic Program Manager for the Division of Water Resources, Commission on Water Resource Management, and has a degree in Geology.

Mr. Chang requested that Mr. Sakoda be qualified as an expert in water resource management.  There were no objections from the parties or Commission.

Mr. Sakoda stated that he has reviewed both the testimony and the report, and indicated that there is adequate water for the project when comparing to the sustainable yield with the demand.  He added that if the stream is fully restored, it should be monitored.


Mr. Yuen asked if the diversion of the Honokohau Stream into the Honokohau Ditch and restoration of that stream at the taro gate, was conforming to the Water Commission’s interim instream flow standards.  Mr. Sakoda replied in the affirmative.

Commissioner Montgomery noticed that there are taro farmers in the lower sections of the stream and questioned if any of these farmers are members on the Water Commission.  Mr. Sakoda replied that there are no taro farmers on the Commission, but the Water Code has recently provided for a seventh commissioner who will have expertise in traditional and customary Hawaiian practices.

Chair Ing questioned if there was a BLNR policy with respect to diversion of water for agricultural purposes, being subsequently diverted for residential housing development.  Mr. Sakoda replied that if the water or the amount is used for beneficial purposes, then there would be no reason to change it.  He added that if there is a reason that water is being wasted, then the Commission would need to look at both sides and determine whether water is being used inefficiently versus putting more water back.  


After a brief discussion, there were no further questions by the parties or the Commission.

3.
John Sakamoto

Mr. Sakamoto stated that he is the District Manager for Maui County Airports, has been at Kahului Airport for 16 years, and been involved with airport operations and management for 29 years.

Mr. Sakamoto added that he assisted in establishing the flight pattern for airplanes landing and taking off from the Kapalua Airport.  He noted that there has been noise complaints received for Kapalua Airport and indicated that it is the state’s policy to notify perspective buyers of the noise potential from the Kapalua Airport.


Vice Chair Coppa asked what is the largest size of the aircraft that can land at Kapalua Airport.  Mr. Sakamoto replied that it would be the Dash 8 aircraft, operated by Island Air, which makes about eight flights on a typical day.  He added that there are no helicopters allowed to land there, except for an emergency.

Commissioner Yukimura noted that Kapalua Airport is a viable airport and questioned if the state plans to continue funding the airport in the future.  Mr. Sakamoto replied that it is an Index A Airport and a part of the transportation system with continued funding.


After a brief discussion, there were no further questions by the parties or the Commission.

4.
Charlene Shibuya

Ms. Shibuya stated that she is a Design Engineer with the Maui District Office, Department of Transportation, Highways Division.

Ms. Shibuya provided a brief summary of the area within Petitioner’s development called Honoapiilani Highway and the current status of the bypass road.  

After a brief discussion, there were no further questions by the Commission and the parties.

Chair Ing then declared that the evidentiary portion of this proceeding have been completed.  He directed the parties to draft their individual findings of fact, conclusions  of law and decision and order based upon the record in this docket.  The proposed findings are to be tied in with the page and line numbers of the transcripts to identify the facts.  The proposed order should be filed with the Commission and served upon the parties by March 19, 2004, for their review and response.  The parties will have until the close of business on March 26, 2004 to file their response with the Commission.  Should any of the parties desire to stipulate to any portion or all of the findings of fact, conclusions of law and decision and order, they are encouraged to do so.

Chair Ing then asked Mr. Yuen if this was his intention to pursue the compilation of either a partial or fully stipulated order in this matter.  Mr. Yuen stated that it is his intent to try to obtain a stipulation with the parties, and will attempt to have it ready by the March 18 or 19 meeting.

Chair Ing asked the County if they will be supporting this effort to pursue either partial or full stipulated order?  Ms. Lovell replied in the affirmative and noted that they are happy to work with the petitioner and will do their best to have it in the noted timeframe.  Mr. Chang added that the state will be happy to work with the petitioner.

Chair Ing indicated that the proceedings will continue tomorrow at 8:30 a.m. and adjourned at 4:30 p.m. for the day.


(Please refer to the LUC transcript for additional details.)
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