From: DBEDT LUC <dbedt.luc.web@hawaii.gov>

Sent: Friday, May 13, 2022 1:33 PM

To: Orodenker, Daniel E <daniel.e.orodenker@hawaii.gov>; Gary Okuda <gary@leu-okuda.com>;
Jonathan Likeke Scheuer <scheuerluc@gmail.com>

Cc: Hakoda, Riley K <riley.k.hakoda@hawaii.gov>; Segura, Martina T <martina.t.segura@hawaii.gov>
Subject: FW: Testimony Item V May 19, 2022 LUC Executive Session Case No. 3CCV-21-0000178

FYI — received today regarding recent circuit court decision overturning LUC decision in DR20-69/70
Rosehill et.al.

From: Cindy Tuttle <cindytuttle@msn.com>

Sent: Friday, May 13, 2022 1:00 PM

To: DBEDT LUC <dbedt.luc.web@hawaii.gov>

Cc: MitchD.Roth@hawaiicounty.gov; Inaba, Holeka <Holeka.lnaba@hawaiicounty.gov>; Rebecca
Villegas <rebecca.villegas@hawaiicounty.gov>; maile.david@hawaiicounty.gov; Baez, Wendy
<Wendy.Baez@hawaiicounty.gov>; Kern, Zendo <Zendo.Kern@hawaiicounty.gov>; Thomas Fisher
<ranz.2125@yahoo.com>; Evans, Mary Alice <maryalice.evans@hawaii.gov>; Lee E Lord
<leee.lord@hawaiicounty.gov>

Subject: [EXTERNAL] Testimony Item V May 19, 2022 LUC Executive Session Case No. 3CCV-21-
0000178

Please find below and attached testimony for Item V of the May 19, 2022 LUC Executive Session.
Thank you for the opportunity to provide comments.

Respectfully,
Cindy and Thomas Fisher

Aloha,

In light of the recent court ruling reversing the LUC and County declaration (Case Number 3CCV-
21-178) regarding short term rentals in farm dwellings on State Agricultural Land, we are writing to
provide you, the County and the LUC, with our concerns related to this recent decision; and,
respectfully request that the County and the LUC seriously consider appealing this decision or, at a
minimum, put immediate safeguards into place to preserve and protect agricultural lands from the
nuisance, traffic, safety and social impacts of short term transient rentals on ag land and

the potential economic impact to the Island.

In addition, the Hawaii County Planning Director’s recent opinion and directive (“Memo 2021-
18” to department staff dated August 16, 2021 attached) pertaining to “Hosted


mailto:cindytuttle@msn.com
mailto:dbedt.luc.web@hawaii.gov
mailto:MitchD.Roth@hawaiicounty.gov
mailto:Holeka.Inaba@hawaiicounty.gov
mailto:rebecca.villegas@hawaiicounty.gov
mailto:maile.david@hawaiicounty.gov
mailto:Wendy.Baez@hawaiicounty.gov
mailto:Zendo.Kern@hawaiicounty.gov
mailto:ranz.2125@yahoo.com
mailto:maryalice.evans@hawaii.gov
mailto:leee.lord@hawaiicounty.gov

Mitchell D. Roth Zendo Kern
Mayor Director
Lee E. Lord Jeffrey W. Darrow
Managing Director Deputy Director
West Hawai‘i Office il East Hawai‘i Office
74-5044 Ane Keohokdlole Hwy Ly 101 Pauahi Street, Suite 3
Kailua-Kona, Hawai‘i 96740 County of Hawai‘i Hilo, Hawaii 96720
Phone (808) 323-4770 Phone (808) 961-8288
Fax (808) 327-3563 PLANNING DEPARTMENT Fax (808) 961-8742
MEMORANDUM
No. 2021-18

August 16, 2021
TO: Staff

FROM: Zendo Kern
Planning Director

SUBJECT: Hosted Rentals

This memorandum is to provide direction to staff when the Department receives inquiries
regarding hosted rentals, otherwise referred to as “hosted vacation rentals.” The term “hosted
vacation rental” directly resulted from the creation of a use called “Short-Term Vacation Rental”
or “STVR” in the Zoning Code and Planning Department Rules.

In Planning Department Rule 23, a “short-term vacation rental” is defined as “a dwelling unit of
which the owner or operator does not reside on the building site, that has no more than five
bedrooms for rent on the building site and is rented for a period of thirty consecutive days or
less.” Based on this definition, staff and STVR applicants have commonly referred to STVRs as
“un-hosted vacation rentals.” “Unhosted vacation rentals,” however, is not a term that is
specifically defined or found in the Zoning Code or in the Planning Department Rules.

Prompted by the regulations placed on STVRs, or “unhosted vacation rentals,” the public began
inquiring about the county’s regulation of vacation rentals in which the owner or operator does
reside on the building site. These types of vacation rentals, by default, have been referred to as
“hosted vacation rentals.” The message provided by staff up to this point has been that the
Planning Department does not regulate hosted vacation rentals. Like the term “un-hosted
vacation rental,” the term “hosted vacation rental” is not defined or found in the Zoning Code or
the Planning Department Rules.

From this point on, staff is directed to use the term “hosted rental” instead of “hosted vacation
rental” until such time that this use or a similar use is codified. For purposes of this Memo, the
term “hosted rental” can be applied to “any single-family dwelling unit, and/or guest house in
which the owner or operator does reside on the building site.” The dwelling(s) and/or guest
house on the property may be rented on a short-term or a long-term basis as long as the owner or
operator resides on the building site; however, the owner and/or operator of the property must
comply with the below definitions of a “dwelling unit” and “family” for these rentals:
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“Dwelling unit” means one or more rooms designed for or containing or used as
the complete facilities for the cooking, sleeping and living area of a single-family
only and occupied by no more than one family and containing a single kitchen.

“Family” means an individual or two or more persons related by blood, state-
sanctioned adoption, foster parentage, guardianship or marriage, or a group of not
more than five unrelated persons (excluding servants), occupying a dwelling
unit.”

The interpretation of “family” that was provided to staff in a previous memorandum will be
applied to hosted rentals. The interpretation stated that a single-family dwelling permits a group
of up to five unrelated persons. In this interpretation, a family or group of related persons
occupying a dwelling unit will count as one person, which may allow up to four additional
unrelated persons in the home.

As mentioned above, the Planning Department currently does not regulate “hosted rentals.” If a
complaint is received, a Planning Inspector will investigate to see if the owner or operator resides
on the property and to confirm that they are complying with the above referenced definitions.

If a property has an Ohana dwelling and/or a guest house, as long as the owner or the operator
resides on the property, these may be rented out in compliance with the above definitions. A
hosted rental is not allowed within additional farm dwellings, which have strict requirements for
farming in connection with the use of the dwelling and do not allow overnight accommodations
rental.
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7019 1640 0000 8167 2468

December 8, 2021

Kona Kai LLC

C/O Jason Eisert

621 E 350N

Provo, UT 84604 3362

Dear Mr. Eisert:

SUBJECT: Warning Letter
Complaint: Unpermitted Activities within the Agricultural Districts
File No.: PCV-2021-00097
TMK: (3)-7-5-011:014, Keopu 3"9- Hienaloli, North Kona, Hawaii

We have received a complaint alleging that you are operating an unpermitted commercial
business, hosting weddings and events on the above-mentioned property.

BACKGROUND
Our initial investigation based on a complaint has revealed the following:
1. Subject Property: Tax Map Key Number 7-5-011:014
2. Subject Address: 75-5785 Pikake Place, Kailua Kona, Hawaii
3. Owners (RPT record) Kona Kai LLC
4. Lot Size: 221,451 square feet
5. State Land Use: Agricultural (A)
6. County Zoning: Agricultural (A-5a)
7. Chapter 25, Hawaii County Zoning Code, Section 25-1-5 Definition: “Family”

means an individual or two or more persons related by blood, state sanctioned
adoption, foster parentage, guardianship or marriage, or a group of not more
than five unrelated persons (excluding servants), occupying a dwelling unit.
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a. Five (5) unrelated persons further defined as 1 family and 4 unrelated
persons.

WARNING

This letter serves as a Warning that there may be violations of Chapter 25, Hawaii County
(Zoning) Code on your property. We want to give you the opportunity to disprove the complaint
or take necessary corrective action listed below. To respond to the complaint, you must do one of
the following by the “Deadline Date” of February 15, 2022.

If you have / are doing / allowing any of the following activities / events on the above
referenced property, then do the following:

1. A Short-Term Vacation Rental (“STVR”) without the necessary approvals. Provide in
writing:

That you the Owner(s) or your Operator(s) (host) does not live on the property.

b. That you are renting your farm dwelling to 1 family or a group of no more than 5
unrelated persons. (see definition of family above)

You will be submitting an application for Plan Approval to operate an STVR.

d. You will be applying for a Special Permit to Operate a STVR. In the meantime, you
have stopped renting your farm dwelling to transient persons until such time that you
acquire the Special Permit. OR;

2. Operating a Hosted Rental. Provide in writing.

a. That You the owner (s) or your Operator (host) lives on the property within [emphasis
added] the only permitted Farm Dwelling on the property.

b. That you are renting your farm dwelling to no more than one family or a group of no
more than 5 un-related persons. (see definition of family above) The “family” is
considered to be You or your Operator that lives on the property.

i. As an example:

Presently, you are allowing your owners representative (Michael and Aubrey) to
reside on the property. Michael (an individual) who is considered to be the
“family”, and Aubrey (if not married) will be the first un-related persons. You
can rent your farm dwelling to no more than 3 additional persons who will not be
related to Michael.

3. Have modified a portion of the permitted Agriculture Storage building for human
occupancy or have continued the use as a dwelling unit without converting it to an
agriculture storage building. Provide in writing:
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a. That you or your Host / Operator has vacated the farm storage building and relocated
to within the first farm dwelling.

b. Convert the 2™ farm dwelling into an Agriculture Storage Building according to
Building Permit #B2011-1065K. Description: Change of Use from 2 bedroom, 2 bath
dwelling to Agricultural Building, dishwasher and range to be removed. No
electrical, No Plumbing. Personal Use.

4. Operating a Bed and Breakfast within the Agriculture District without a Special Permit.
Provide in writing

a. That you have stopped operating a Bed and Breakfast on the above referenced
property.

b. That you have modified your Air BnB advertisement and removed the portion that
states Breakfast is provided.

5. Allowing paid or un-paid non agriculture activities / events to occur on the above
referenced property. Provide in writing:

a. That you no longer allow any non-agriculture activities / events to occur on the above
referenced property.

i. You are being reminded that activities, such as weddings, family reunions,
birthday celebrations or other functions that occur outside of the structural
parameters of the dwelling structure must come under the agricultural use
restrictions and will be deemed to be a violation.

b. County of Hawai‘i (COH”) records indicate that the swimming pool, spa, and
equipment vault BP B2012-0186K has not received a final inspection.

c. COH records do not indicate that building permits has been issued for the trellis over
the Spa nor on the opposite side of the pool.

6. A Golf Driving Range. Provide in writing:

a. That the golf driving range is for your personal use only. This activity cannot be
included as part of your hosted rental. If this golf driving range is used by your
guests, then you will be in violation. A Special Permit is required.

7. Advertising your farm dwelling for rent on Air BnB. Provide in writing:

a. That you have modified your advertisement which would leave without doubt that the
dwelling is available for no more than one family and 4 un-related persons.

Contact our planning inspector, Mr. Horace Yanagi, to arrange a date and time prior to the
deadline date to have the property inspected to verify compliance.

Upon receipt of your letter and after our satisfactory review we may close the complaint process
with no formal action depending on the evidence that you provide to this office.
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GENERAL INFORMATION

What happens if you do not correct the alleged violation?

If your letter is not received by the “Deadline Date” listed above, then your property will be
further investigated and the observations evaluated; if a violation is determined to exist, you will
be issued a “Notice of Violation and Order” where an Initial Civil Fine along with daily fines
will be assessed, and legal action may be taken against you.

Can you get a time extension to have more time to correct the violation?
Yes. Provided you comply with the conditions stated below.

1. Ifyou do not complete your corrective actions by the “Deadline Date”, you may want to
submit before the “Deadline Date” a “request for a time extension.” The request must
include the following conditions:

1. Describe in detail what corrective actions you have completed prior to requesting this
time extension.

2. A time extension will not be granted if you do not provide in detail what corrective
actions have been completed prior to the deadline date.

3. The mere submission of a time extension request will not guarantee the approval for
the request nor does it extend your right to appeal.

Should you acquire the services of an attorney/counsel representation then you are required to
also submit a letter of consent with your response letter authorizing the County to correspond
and respond to the attorney/counsel representation.

Should you have questions regarding completion of Corrective Actions please contact Planning
Inspector Horace Yanagi, and for questions regarding Hawaii County Zoning Code, please
contact Planner Ms. Rosalind Newlon at (808)323-4770.

Sincerely,

ZeHilo Kery

Zendo Kern (Dec 7,2021 09:09 HST)

ZENDO KERN
Planning Director

HTY:hty
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The following persons have been Electronically copied. No hard copy to follow.

. Mitchell Roth, Mayor, County of Hawai‘i

. Zendo Kern, Planning Director

. Jeff Darrow, Deputy Planning Director

. Steven Ikaika Rodenhurst, Department of Public Works Director
. Neal Tanaka, Deputy Building Division Chief

. Lisa Muira Administrator, Real Property Tax

. Maile David, Chairperson, Hawaii County Council

. Rebecca Villegas, Hawaii County Council Member, District 7
. Holeka Inaba, Hawaii County Council Member, District 8

. Dwayne Inouye, Building Division, West Hawai‘i Office

. Wayne Saiki, Electrical Division, West Hawai‘i Office

. Steve Tossman, Plumbing Division, West Hawai‘i Office

. Dane Hiromasa, Department of Health Waste Water Branch

. Horace Yanagi, Planning Inspector






Rentals”, neither used nor defined in law (Code or Rule), may have the unintended
consequence of driving up the number of unregulated vacation rental homes even

higher. Particularly in zoning districts that currently prohibit STVRs ( e.g., residential

and agricultural districts) and otherwise require special or use permits for other short

term (transient accommodation) rental uses such as Bed and Breakfast

stays. Unfortunately, the use of this non-codified, extra-legal term “Hosted Rentals” in
agricultural and some residential zones has made it possible for property owners to violate
and circumvent State law, County code and permit requirements.

For example, the Hawaii County planning department is allowing “Hosted Rentals” in agricultural
districts without a permit (see the attached Warning Letter item 2). Whether food is served or not, a
Hosted Rental (and a STVR) carries all the same social impacts of a Bed and Breakfast rental which
requires a special or use permit. The social considerations that led the County to adopt Bed and
Breakfast regulations in the 1996 Zoning Code rewrite/update (special permits if in Agricultural or
Rural Land Use Districts (State classification), use permits if Residential urban districts), are
PRECISELY identical to those for “hosts” who may or may not be serving undefined “breakfasts” or
living on site. The social impacts have nothing to do with “breakfast” service or whether someone
lives on site. In addition, Hosted Rental is not listed in State Law or the County’s zoning code and
thus (even with the Planning Director’s Hosted Rental opinion) we would argue that his opinion
allowing a transient accommodation/rental in an agricultural district without a special or use

permit is a violation of State Law. Specifically, HRS 205-5 Zoning (b) which states:

(b) Within agricultural districts, uses compatible to the activities described in section 205-2 as
determined by the commission shall be permitted; provided that accessory agricultural uses and
services described in sections 205-2 and 205-4.5 may be further defined by each county by zoning
ordinance. Each county shall adopt ordinances setting forth procedures and requirements, including
provisions for enforcement, penalties, and administrative oversight, for the review and permitting of
agricultural tourism uses and activities as an accessory use on a working farm, or farming operation
as defined in section 165-2. Ordinances shall include but not be limited to:

(1) Requirements for access to a farm, including road width, road surface, and parking;

(2) Requirements and restrictions for accessory facilities connected with the farming operation,
including gift shops and restaurants;

(3) Activities that may be offered by the farming operation for visitors;

(4) Days and hours of operation; and

(5) Automatic termination of the accessory use upon the cessation of the farming operation.
Each county may require an environmental assessment under chapter 343 as a condition to any

agricultural tourism use and activity. Other uses may be allowed by special permits issued
pursuant to this chapter. ...

The County’s zoning code states under section 25-4-4 Uses Prohibited, that any use NOT listed in a
zoning district is prohibited. Hosted Rental and STVRs are NOT listed as a permitted use in the
Agricultural zoning code (Section 25-5-72) or under the Agricultural Tourism zoning code (Section
25-4-15). In addition, a Bed and Breakfast use requires a special permit. Again, the only difference

tween a Hosted Rental/STVR and a Bed and Breakfast is the service of food for “breakfast”
(undefined) and a “host’ . Thus, Hosted Rentals and STVRs (if the Court ruling is allowed to stand)
should at a minimum, require a special or use permit in order to mitigate the social impacts of short
term rentals related to tourism in residential and agricultural areas.

HOW TO FIX THE PROBLEM:
HOSTED RENTAL: Amend the definition of Bed and Breakfast in the zoning code to state

“whether breakfast is served or not”. In fact, this was done in Sonoma County, CA (Napa Valley
wine tourism) to address (and prevent) this exact same problem there. (See attached Sonoma County



code) Simple and sensible, as serving food is irrelevant to the impacts on the neighborhood and
should be discretionary anyway. If this simple tweak were made, Hosted Rentals would then be
regulated in the same manner as Bed and Breakfast operations: the maximum numbers of guests,
bedrooms, etc. Currently no restrictions for managing Hosted Rentals exists other than the difficult
to enforce definition of “family.” Thus, large groups of tourists convene under the auspices of being
“one family” at a Hosted Rental.

For example, a Hosted Rental in our agriculturally designated neighborhood advertises for up to 35
people bringing with it the noise, traffic, safety and other issues attributable to short term tourism.
By the time you prove these 35 people aren’t related you’re dealing with the next unruly, loud and
obnoxious group. In addition, this unregulated use subjects us to over 60 vehicle trips per day on a
private, hilly, and blind cornered road. (For comparison the National Average of vehicle trips for
single family residential is 10. They are six times that amount.) Requiring a special or use permit
would at least allow the impacted surrounding neighborhood to address the legislative bodies as to
the practicality of the use and to condition the permit with mitigations to address adverse impacts
(noise, traffic, safety, etc.). As it currently stands Hosted Rentals are popping up everywhere in our
agricultural neighborhood contributing to all of the transient related issues as to why bed and
breakfasts and STVRs were regulated in the first place. In addition, the County is currently not
collecting any transitory taxes on Hosted Rentals. Requiring a permit would allow a process to
register and collect additional tax dollars for oversight and policing.

STVRs: If the LUC and County decide to allow the ruling to stand it is imperative that a Special or
Use Permit be required for STVRs on Ag land. This is in addition to the standard STVR application.
In addition, if STVRs must be allowed in Ag zoned areas, density limits should be set to avoid over
saturation. If not, what little affordable homes that are left in ag will be gobbled up by out of state
investors for STVRs. This will impact not only locals looking for an affordable place to live, but also
the resort areas where tourism should be concentrated. Where are the workers going to live to service
all these tourists? Not to mention the unintended consequence for the West side economy.

For example, in our opinion the Kona area could easily become 75% vacation rentals. During the
next pandemic, (if you think COVID was bad for the local economy), imagine if there are only 25%
of current residents trying to support local Kona businesses.

Finally, Hawaii County zoning code section 25-5-70 states that, “...The A (agricultural) district
provides for agricultural and verv low density agriculturally-based residential use. (Emphasis added)
A Hosted or Short Term Rental with the ability to “sleep 35 even if it meets the definition of family
for a short term basis, is far from being ‘very low density”. Mechanisms need to be put in place to
protect one of the last areas on this Island free from the social impacts of tourism.

Thank you for your consideration. We are happy to answer any questions or provide testimony,
gather groups of like minded individuals, etc. in order to protect our community.

Mahalo for your consideration.

Cindy and Thomas Fisher
75-513 Nani Kailua Drive
Kailua Kona, HI 96740
916-832-5404 Cindy
707-447-2445 Thomas

Link to Sonoma County Code: https://sonomacounty.ca.gov/PRMD/Regulations/Vacation-and-Hosted-
Rentals/Code-for-B-and-Bs-and-Hosted-Rentals/
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