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Appeals Court of Massachnsetts,
Middlesex.

Thomas F. JENEINS
V.
TOWHN OF PEFPEEELL.

Arpued March 19, 1584,
|
Decided June 14, 1g84.

Symopsis

Landoamer bronght acton seeking declaration that toam's
zoning beylawy wias imvalid as applied to his land. The Superior
Cooart, Middlesex County, Land Court Depariment, Fandall,
1., muled that zoning boundary on town's zoning map was
fatally indafinits and entered judsment daclaring landowner's
property o be mzoned, and sppeal was mken. The Appeals
Coart, Bromm, T, held that (1) the zoning bowmdary was
indafimite but () declarafion that landowner's property was
umaffected by the zoming bylaw was emor.

Tuwdgment vacated and case remanded.

‘West Headnotes (E)

[1] Zoning and Planning - Boundsnies of

distmicts

Where town's zoning bylsw defined district
boumdaries by official zoning map, landowner
was bound by the map unless camying the
burden of proof he could demonsiaie that a
different boundsry was iotended MGLA. ¢
40, § 144

T Cases that cite this headnobe

[2] Zoning and Planning i~ Boundsrias of
diztmicts
Landoamer was enfifled to foll benafi of
ambiguity regarding official zoning map
boumdary line that was subject o more than
one reasommble mierpretsfion. sbesnt exminsic
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evidence offered by tomm that might have
resolved which mferpretation was mpendad.

3 Cazes that cite this hesdnote

Zoning and Planning ~ Boundaries of
districts

Tral judge's declarstion that, in light of
smbignity in boundary line in towm's official
zoning map, landowner's property in the vicinity
of the boundary line, which separated an “urbam
residence” district allowing moaltifamily honsing
from a “suburban residence™ district in which no
new development conld take place. was unzoned
was an nnustified windfall to landoamner and was
erroasous. MG LA o 240, § 144

3 Cases that cite thizs headnote

Zoning and Plannimg ¢ Validity of
regulatons in general

Zoning is enfidled to 3 sivong presumpiion of
constimmional validity. M.GL A c 240 § 144,

1 Cazas that cite this headnote

Constitutional Law ¢~ Zonng, planning, and
land nze

Conrts should be wary of declaning zoning fatally
indefinite BGL A c 240, § 144

1 Cazas that cite this headnote

Zoning and Planning ~ Boundaries of
disticts

Where 3 determination of an uncsrain zoning
boundary is possible, cours should endesvor o
make such a2 determination, notwithstanding the
fact that the determination is often a troublesome
one tomake. BMGL A ¢ 240, 5 144

1 Clazas that cite this headnote

Zoning and Planming &~ Map

Zoning and Planning = Maps, plat, and
plans; subdivision reguladons
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In = simaton whese 8 lsndowner has
demonzrated ambignity in 8 town zoning
map and the town has oot offered eximimsic
evidence to resolve which inferpretation was
mtended, proper remedy i oot iovalidation
of the zonins, but rather the fixing of the
boumdary in accordance with the interpretaion
most fvorable to the landowner MGLA. c
240, § 144

2 Cases that cite this headnote

[6] Zoningand Planning - Map
Fact that, even if there had been no smbizuity
in town's official zoning map, precize location
of zonne boundary in dispote would not have
been mmediately apparent because of the map's
lack of detail was not suficient to invalidste the
Zoming.

2 Cases that cite this headnota

Arntorneys and Law Firmes

=268 *165 Joseph P Hammon Town Comsel Lowell, for
defendant.

Richard E. Duggan Sudbury, for plaindiff.
Bafore BROWN, DREEEN and WARMWEE. T7.
Crpimion

BROWH, Tastice.

This case imvobees the plamns Tenking' efforts to detenmine
the zoning that spplied to land that be owned in the town
of Pepperell Jenkin: brounght an sction mn the Land Court
pursuant to GL. oo 240, & 144 seeking a declarstion that
the zoming was imvalid as applied to his land The Land
Court judze miled that the zoning boumdary was fatally
indefinite snd entered judzment declaring Jenkins' property to
be unzoned. We conour with the conclnsion of mdefinitensss
txt think that the judze emed as to the consegquences which
fow from that determination.

Drawing on the judse's findings mpplemented in some
minor respects from the evidence, we mnumarize the faois. In
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1977, Jenkins purchazed three contzuons, fonr-acre lots that
=166 are the subject of this action Om each of the loss was
& trelve-unit aparment building that was apparently built in
late 1972. Before purchasing the property, Jenkins songht to
determine what zoning applied. He purchasad a copy of the
1974 zonmg by-low—sold by the town i booklet form—
which incofporated by reference an official map kept on Sle
at the town clerk's office. A small reproducton of the official
map was included in the booklet that Jenking obtained The
map revesled thar thers was 2 boumdary line in the wicinity of
his properry that separated sn “wrban residence™ dismct on the
west from 3 “submrban residence™ district on the sast. If the
property was in the urban residence dismict, he could develop
nnilti-family housing in addition to the exsing spartment
buildings. If the property was in the subuorban residence
district, o new development could take place.

It was diffionlt to ascermin from the reproduced zoning map
where the boundary line in fact fell in relation to the propemy
becanse of the map's small scale and because neither the
lot lines nor the sobdivision roads were showm. Jenking did
not **XT0 at this fime examine the official nﬂp:: nor did
be consalt sy fown official” Nevertheless, afier receiving
an appraizal from the prospectve seller and mmestizating
the history of the development of the lots, Jenkins satsfied
himsslf that the enfire property was in the less resimicove
urban residence distict *

=167 Senous efforts o develop the property further appear
o have begun in January of 1981, when Jenkine hired an
enginesring and surveying finm to prepare 2 topographic map
of the property. In Febmeary of that same year he sought a
clarification from the town of what zoning applied  Instead
of making inquities of the board of appeals (see note 3, suped),
Tenkin sent a letter to the Pepperell building inspector® in
which he siated “since the zoning map seems to be unclear
a3 o the zoning spplicshle to the property, I woald like your
ruling az to the proper zome for my land ” Jenkins admimed
in the letter that “the dividing line may seem to bisect the
property” but urged that under § 2 of the by-law, the building
mspector wonld be warranted in deciding that the entre parcel
should be included in the urban residence district.”

The building mepector responded that, becanse the apartment
buildings were bwlt pror o the adopton of the curent
zoming bry-law, it is resconable to assume that the dismict
lime berween Urban Fesidence and Suburban Fesidence was
estzblished o mclude the existine aparment howses ..



Jenkins v. Town of Pepperell, 18 Mass App.Ct 265 (1984)
465 M.E.2d 288

Jenkins then procesded to apply for building pemmits for
the constuction of nmltiple family bousing on the lots,
development that was permissible under the urban residence
classification buat prohibited under the subwrban residence
classification. In the course of the applicafion process,
Jenkins learned that the planning bosrd disagreed that the
land should be classified 2 in the whan residence dismict
Jenkims imstructed his surveyor fo examine the fown's zoning
proceedings and to plot the zonwing *268 boundary oo the
topoeraphic map that had been drawm. The surveyor smdied
the by-Lawr and the official map as well 2: 3 separate metes and
bounds description of the diswict boundsries written by the
plamning board ¥ Based on his stady, the surveyer concluded
that there were two ways that the line conld be draam, both of
which ran throngh Jenkins' proparty.

**271 Mesnwhile, the plaoning board had appesled the
*muling™ of the building inspector to the board of appeals Ina
decision rendered Aumst &, 1981, the board of appeals stated
that the building inspector's letier was merely an advisory
opimion and not a permit to act and that therefore the planning
board's appeal was premamre. For the sake of clanificaton
thowszh the board gave its own oterpretaton ofwhere the line
should be drawm, an interpretation which differed fom the
two possibilities found by Jenkins' surveyor

The different theories as o where the boundary line should
be drawm apparently stem fom an ambiguty o the oficial
map. The line In ConOoversy Sppears o CONNect Twio polnts,
the imtersection of Feady Meadow Brook snd the Mashua
Fiver on the nomb (see appended map. point 4) and the
infersaction of Lowsll Foad and Leighton Street on the south
(see appended map, point B). On the official map, there
1 an annofation to the lme which smtes “tue north from
intersection.” with armows leading from the amotabdon to
points A and B.'" Point A however, is not exactly mue
north of point B, ot some 125 feet to the west of much
a tue north line, This discrepancy generstes three possible
interpretations. The firss iz tharthe *260 line was intended o
comnect point A and point B, iespective of the annotation
The second is that the line was intended to be a northerly
projection from point B, imespective of the fact that it did not
intersect poine A ¥ The third is that the line was intended to
be & southerly projecton from point A imespectve of the Sact
that it did not intersect point B

i
boumdaries are dafined by the official zoning map A land
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owmer is thus bound by this map unless, carmying the burdzn
of praof, be can demonstrate that a differsnt boundary was
mtended See Parmenter v Board of dppeals of Graiton, 360
Mass 832, 274 WE 2d 351 (1971). What Jenkins was able to
demonsirate at trial was not that & different bowumdary line was
inteanded from what was drawn on the map, " but that the lins
that did appear on the map was suscepiible to more than one
reasonable mterpretation. This ambigzuity prevented him Som
determining where the boundary was mtended to fall within
a 125 ft. wide strip.}® At trial the town offered no extrinsic
evidence that might have resolved which interpretation was
intended See *2T0 **1T! Pomenter 360 Mass at 552,
274 ME.24d 351. Cf Selecomen of Sudbury v Garden Oy
Grenved Corp, 300 Maszs 41, 43, 14 W.E 2d 112 (1938). This
being the case, Jenkins is enttled to the full beneft of the
amibiguity. The trial judzeweat further, however, and daclarad
all of Jenkins' property to be maffected by the zoning bry-Law.
This resolution gramted Jenkins an umjustfied windfall and
WS EITOL.

41 & 6 [ &
between zoming schemes that, as here, simply confain an
ambiguity & to which of 2 small, finite menber of altematives
was infended, and those that are 5o inberently imdefinite and
vague & b viclste constnmional principles. See O'Conmel]
v Brocktion Bd. of Appealz, 344 Mass, 208, 210-212, 181
H.E.2d 3040 (19462). Zoning is enfitled fo a strong presunption
of constingtional validity (Roeske v Mariborough, 355 hlass.
51, 53, 242 MEZ2d 857 [1968] ), and coums should
be wary of declanne zommng faally indefinite Where a
determination of an wmcermain zoning boundary is possible,
courts shonld endesvor to do so, notwithstanding the fact that
that determination is often & goublesome one to make. Sea
Cigffone v. Commaunily Shopming Corp, 195 Va 41, 48, 77
5.E 2d 817 (1953). The problem that faced the trial judsze was
that the town did not offer soch exminsic evidence 25 would
have allowed him to choose between the three competing
remeady, however, in such a simation is not imvalidaton of the
zoning, tut rather the fixing of the boundary m accordance
with the interpresation mast favorsbles to the lsndowner. See
HPFET Corp.v. MoGuire, 58 Misc 2d 150, 163, 204 Y524

787 (N.Y Sup.Cr.1968) 16

The judsmant is vacated, and the case is remandad to the Land
Court for further procesdings consistent with this opinion

[3] Under§ 2 of Pepperell's zoning by-law, district g a0

A distinction shounld be drawn
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Footnotes

10

These kots were cnginally [aid cut in a subdivision plan approved by the Pepperell planning board in 1870, We adopt as
do the parties, the subdivision plan's designations of the lots as lots 2. 3, and 4. See appended map.

The official map also did not indude the lot lines and the subdivision roads but was of a larger scale and greater defal.
It further differed from the small reproduction in that it included an important annotation discussed infra.

Section 2 of the zoning by-law provided a method of clanfying zoning boundaries as follows: “In cases of uncertainty or
disagreement conceming the exact kocation of a district boundany ine or where physical or cultural features existing on
the ground are at vanance with those shown on the . Zoning Map or in ofher circumstances not covered herein, the
district boundary shall be determined by the Board of Appeals...”

The zoning that had been in efect at the time the apariments were consinected showed a similar dividing line between
a misre restrictive district to the east and a less restrictive district to the west. Linder that earlier zoning, apartments
could have been constructed in either of the two classifications, but their construction required a special permit in the
mare resfrictive one. After Jenkins' investigation revealed that no special permits had been granted for the apartments
consimuected on the lots, he decided that the propety must have been in the less restrictive district. Because the 1974
zoning appeared to incorporate the same dividing fne, Jenkins concluded that the property was in the less restrictive
of the new zoning classifications.

Thie 1874 by-law was amended in 1880, but the amendment is not matenal to the nstant mather.

Under the by-law, zoning enforcement duties were delegated to the building inspector. See GIL. ¢ 404, 5§ 7.

In his lefier, Jenkins argued that the existing apariment buldings on the lots were the type of “physical characteristic”
that would support a ruling that the lots were fully within the wiban residence classification nobwithstanding the boundary
which the ine might appear to define (see note 3, suprs).

The metes and bounds descrption appeared in 3 letter to the board of appeals dated December 18, 1980, and was not
writien in response o the present controversy.

Jenkins appealed the decision of the board of appeals to the District Court. and that action ended in an agreement for
pudgment on October 23, 1281, The parties agreed that the building inspecior's leter would not be construed as a permit
o buld or an assurance that a pemit to build would isswe. and that the board of appeals’ decision be annulled and its
remarks as to the bocation of the line declared a mullity. In the meantime, the instant action had been filed on October
2, 1831,

This annotation does not appear on the small reproductions of the map that were included in the zoning by-law booklets.
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465 N.E.2d 288
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This was the opinion of the board of appeals in its decision dated August 8, 1881, later dedared a nuliity.

This was one of the possibiliies found by Jenkins' surveyor. On appeal, the town angues that it is the only plausible
mterpretation.

This was the other possibiity found by Jenkins' surveyor, and was based on the interpeetation that the planning board
gave in its metes and bownds description.

The trial judge made no finding as to the plausibility of the view originally hedd by Jenkins and by the building inspector that
the line fell to the east of the property, contrary to the indications of the zoning map. Jenkins based his initial assessment
primardy on his assumptions as o the legality of the apartment use when bult and as to the relationship of the 1983
and 1974 zoning by-laws (see note 4, supra). He made no study of the official map untl muech later and presented no
testimony that the ne illustrated on the map was not meant to be determinative. The only direct evidence on this point
15 the building inspector's condusory statement in his letter that it is reasonable to assume that the district line between
Urban Residence and Subwban Residence was established to include the existing aparment houses _._°

This strip fell mainly within lot 3, and owverlapped small portions of kots 2 and 4 (see appended map).

Even had there been no amibiguity in the oficial map, the precise location of the zoning boundary would not have been
mmediately apparent because of the map's lack of detal. This fact, however, is not encugh fo invalidate the zoning. See
Beechwood Acres, fnc. v. Hamifon, 350 Mass. 655, 858650, 216 NE.2d B4 (1988, See also Maki v. Yarmouth, 340
Mass. 207, 211, 163 MLE.2d 833 {1960); Farrugia v. Board of Appeals of Marshfield, 14 Mass App.Ct. 720, 721-722, 442

N.E 2d 1181 {1282} Fogeiman v. Chatham, 15 Mass App.Ct. 585, 5B8-501, 448 N.E.2d 1112 {1883); The Auditorium,
inc. v. Board of Adjustment, 47 Del. 373, 333, 51 A 2d 528 (1852).
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