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APPENDIX 7     MAPS

During the Commission's September 8, 2021 hearing (the "Hearing") for

Petition DR21-72 (the "Petition") the Commissioners' questions and

comments indicated that a fundamental misunderstanding may exist

among some of the Commissioners regarding the undefined pictorial

appearing district lines that are depicted on the LUC's 1974 Official State

Land Use District Maps ("SLUD" maps).

Commissioner Cabral...........

Source, Hearing transcript, Exhibit 5, page 120 Deliberations portion of

the Hearing (emphasis added)

The Petitioners did not apply that any "property lines" be changed.  The

Petitioners provided Hard Historical  Evidence that the Property was not

rezoned into Conservation in 1969.  The undefined pictorial district lines

on the LUC's maps are not defined boundaries.

The undefined pictorial district lines on the LUC's SLUD maps are

designed to be a reference source in order to guide an administrative
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authority to determine a defined SLUD district boundary.  In the case of

the Petition two particular Hamakua Coastal SLUD maps were

considered in detail.  The two SLUD maps are located at the southern

end of an area that is generally described to be the Hamakua Coast.  A
couple of pages down herein we have inserted an Island map that depicts

the SLUD maps for the entire Hawaii Island with lines and text boxes

overlaid on it.  The lines and boxes show the location of  Stengle &

Muragin's land on map H-59 and the Petitioners Property on SLUD map

H-65. 

The Report's page 36 describes, in part, two distinctly different  land
classification types i.e. suitability for agriculture.  The historic cane

field area between East Kohala and Hilo, which includes the area known

as the Hamakua Coast, is classed as Prime Class "C".  The area

between Hilo and Kapoho is generally classed as Type "E".  Type "E"

land is known as marginal land.  Type "C" land, where the Property is

located, is the class type that is described in HRS 205-2 (a).....

(3) In the establishment of the boundaries of agricultural districts the
greatest possible protection shall be given to those lands with a
high capacity for intensive cultivation;' 

(emphasis added)

The ALISH definition of Prime Classes C is......

"Land which has the soil quality, growing season, and moisture
supply needed to produce sustained high yields of crops
economically when treated and managed according to modern
farming methods."

(emphasis added)

This is continued on next page with a copy of a section the Report's page

https://luc.hawaii.gov/wp-content/uploads/2018/04/Quadrangle-Zone-Locator-Hawaii.jpg
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36 that describes both of these 2 distinctly different land types...........

Source, Exhibit 32, Report page 36, (emphasis added)

We point particularly to the underlined text (in the pink box) "should be"

and "Partially Approved* " and "Areas in agricultural use were

excluded".  We also point to text (in the yellow box) "300 ft. mauka" and

"Approved* ".

While the Property is located in the above pink area description the

SLUD boundary line on Map H-65 was also generally located 300 ft.

inland which effectively appeared to overlay the Conservation District on

https://luc.hawaii.gov/wp-content/uploads/2018/04/Quadrangle-Zone-Locator-Hawaii.jpg
https://luc.hawaii.gov/wp-content/uploads/2018/04/Quadrangle-Zone-Locator-Hawaii.jpg
https://luc.hawaii.gov/wp-content/uploads/2018/04/Quadrangle-Zone-Locator-Hawaii.jpg
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to Prime Agricultural Coastal land.  All of the other SLUD maps for the

pink area description put the SLUD line at the Coastal "ridge top".
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Source, LUC website (text boxes and red lines added)

The Hamakua Coast is generally known as the area from SLUD map

H-43 (Honokaa) down to SLUD map H-66 (Hilo).  Also noted on the

above map we have highlighted the County Districts of "Hamakua",

"North Hilo" and "South Hilo".  During the Hearing Commission Chair

Scheuer and Kato discussed whether the reference on the Report's page

36 regarding the "Hamakua Coast" referred to the County District of

Hamakua or the area that is generally known as the Hamakua Coast.

We point out that neither Stengle's or Maragin's land is located in the

Hamakua District.  Rather they are in the County's North Hilo District.

The Property is in the South Hilo District.  Irrespective of what the

Report's page 36 description Hamakua Coast was intended to cover all 3

properties i.e. Stengle's, Maragin's and the Property lie in the area

between "east Kohala and the City of Hilo which is the area described in

the pink box on the Report's page 36.  Perhaps this explanation and map

clears up any uncertainty.  The area that is described in the yellow box

begins at the City of Hilo and extends south to Kapoho. 

It appears that an administrative error occurred when the 73 final district

maps were presented to the 1969 Commission's final redistricting

Hearing for the Commissioners' adoption.  The earlier "proposed"

Coastal maps all showed the district line to be 300 ft. inland.  The 5 maps

leading north from map H-65 had all been corrected when they were

presented to the Commissioners for adoption in 1969 to reflect the district

line at the Coastal "ridge top".  Map H-65 was not corrected.  The

Petitioners believe that an administrative error occurred.  The

"proposed" and "final" maps are Exhibited in Exhibit 46. 
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The text record of the Report first Evidences the administrative error.

The error is further Evidenced in the text record of the transcript (the

"Transcript")of the 1969 Commission's final redistricting hearing, ref.,

Exhibit 43. 

The Exhibit 43, Transcript describes Commission's Executive Officer

Duran explanation to the Commissioners when he introduced the final

agenda item to be considered and acted upon by the Commissioners, the

redistricting of lands for Hawaii Island.  Duran referred the

Commissioners to "these maps" ....

Source, Exhibit 43, July 18, 1969, Commission hearing transcript, 

mailto:oip@hawaii.gov
mailto:oip@hawaii.gov
mailto:oip@hawaii.gov
mailto:oip@hawaii.gov
mailto:oip@hawaii.gov
mailto:oip@hawaii.gov
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page 7, (emphasis added)

Note above: 

"Another significant proposal of these maps is the designation of
the shoreline presently in the agricultural district but not in
agricultural use, into the conservation district."  (emphasis added).
 

In 1969 the Petitioned Property was in agricultural use but a steep coastal

pali area existed as part of the makai side of the Property which pali

area was not in agricultural use.

The Hard Evidence of both the Report's page 36 (pink box) and the
Transcript of the final 1969 redistricting hearing refer to the same thing

'Lands in agricultural use were excluded' from redistricting (a

side-by-side comparison of these two Exhibits is shown in Appendix

1).  Even if the district line that is depicted on the adopted map H-65 lies

300 ft. inland the intention of the 1969 Commission is clear, when a

subsequent boundary interpretation is made, if land can be evidenced to

have been in agricultural use in 1969, then the boundary interpretation for

such land should reflect the defined district boundary to the be the

Coastal "ridge top".  

While the Commission's 1974 SLUD maps show an undefined pictorial 

district line it is the final boundary interpretation, that is described on a

licensed surveyor map with a meets and bounds description, that define

the precise location of a district boundary.  

The State's goal to create a band of Coastal land around each of the

Islands, to be Conservation, could be accomplished by the 1969

mailto:oip@hawaii.gov
mailto:oip@hawaii.gov
mailto:oip@hawaii.gov
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Commission without interfering with the other State goal which is

described in the State's Law HRS 205-2 (a) (3)............ 

 (3) In the establishment of the boundaries of agricultural districts
the greatest possible protection   shall   be given to those lands
with a high    capacity    for intensive cultivation;' 

(emphasis added),

We believe that it would have been illegal to overlay the Conservation

District unnecessarily on to lands with a high    capacity    for intensive

cultivation if a reasonable alternative existed.  This was easily

accomplished for the other 5 maps for the area between East Kohala and

the City of Hilo.  Map H-65 should have also shown the district line to the

be the Coastal "ridge top".  The Report described that the consultants

intended to follow the State's Land Use Law........

Source, Report page 85 (emphasis added)

During the Hearing the Commissioners and the State Office of Planning's

Attorney General representative Alison Kato had considerable discussion

regarding the Report's page 86 four criteria that the consultants used in

depicting the undefined pictorial "recommended"  district lines on

maps.  The Report and the Transcript both described that Agricultural

lands were excluded from redistricting irrespective of what the undefined

pictorial district lines may have shown on the maps. 

mailto:oip@hawaii.gov
mailto:oip@hawaii.gov
mailto:oip@hawaii.gov
mailto:oip@hawaii.gov
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mailto:oip@hawaii.gov
mailto:oip@hawaii.gov
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Source, Report, pages 36 &  86, (emphasis added)

The only criteria that describes the Property on the Report's page 86 is

Criteria 3.   The former railroad was not "at the edge of the agricultural

use" it bisected the agricultural field, ref., Exhibits 10, John Cross letter,

16, Field map F-32B,  29, 1952 aerial picture and TMK map for the

Property.  Criteria #4 was generally applied to all of map H-65.

In order for the undescribed reference lines on district maps to gain

definition there has to exist a text record  that assists in interpretation of

the defined district boundary.  The above text copy from the Report,s

page 86 and the1969 Commission final redistricting hearing transcript
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(Exhibits 5 Report and Exhibit 43 transcript) gives further text records of

Hard Evidence which both describe the same "Areas in agricultural

use were excluded" irrespective of where the undescribed pictorial

district reference lines on any particular map shows it to be. 

Furthermore the text copy from the Report's page 86, above, only

described "recommended" district lines.  The Report's page 36

described that the "recommended" map was only "Partially Approved".

"Areas in agricultural use were excluded".

Map errors are so common that the County of Oahu has a rule in its
County of

source County of Oahu, Sec. 21-3-30 Zoning maps
and interpretations rule

and Thielen's testimony to the Commission in 2005 regarding an area

which included the Property......

Source page 120, petition transcript testimony by Laura Thielen, the

Director of the State Office of Planning, to McCully LUC petition

A05 757 on August 11, 2005.

and................
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Source, Exhibit 5, OP testimony to DR21-72, page 96

Again State Attorney General Representative, Alison Kato, testifies that

"it has been found in other cases where they've determined that the
map was drawn incorrectly in relation to the intent"

Next we turn to another exchange of testimony between Kato and

Scheuer regarding whether there exists another example of where a

Hamakua Coastal property exists that had a railroad that crossed and the

LUC's 1974 SLUD map also depicted the undefined district boundary

reference line to also cross it in the area of the former railroad.  In that

case the LUC determined to not interpret the district boundary to follow

the railroad but rather applied the district line to the Coastal "ridge top". 

In this testimony Kato testified that there was not another similar case.

Kato was incorrect (copy of testimony follows on subsequent pages). 
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The Petitioners conducted a field search of Muragin's property.  It had a

railroad which also crossed that property.  That property had a steam on

either side of it.  The railroad had bridges on either side of Muragin's land.

Both bridges still exist.  The bridge on the northern end of Muragin's land

has a large concrete bridge structure where a large year-round stream

flowed through it.  The bridge on the southern end was small as it only

crossed a small seasonal stream. 

The former owner of the Muragin property, Mr. Toledo, advised the

Petitioners that the former railroad and the two bridges were used as a

field road until cane production ceased.  This was later also confirmed

verbally, to the Petitioners, by the former field manager Mr. John Cross.

The LUC's boundary interpretation #07-19 (Muragin) clearly shows the

path of the railroad crossing Muragin's land, ref., Exhibit 2, Muragin

boundary interpretation.  Similarly Stengle's land had a railroad which

crossed it.  The former railroad crossed most Hamakua Coastal land

between the Petitioners Property and Muragin's and Stengle's property
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Source, Hilo Public Library book, "Railroads Of Hawaii", portion of page

138, book author Gerald M. Best, (text boxes and arrows in red added) 

Turning here to the transcript of OP testimony (Maki and Kato) during the

Hearing for the Petition, ref., Exhibit 5 testimony.........

Source, Exhibit 5, testimony, page 100 (emphasis added)

Maki disagreed but Commission Scheuer pressed further............
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Source, Exhibit 5, testimony, page 101 (emphasis added)
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Source, Exhibit 5, testimony, page 101 (emphasis added)

The Hard Evidence, ref., Exhibit 2, Muragin boundary interpretation map,

is proof that Kato and Scheuer were incorrect. 

See Exhibit- 1 Stengle maps, Exhibit 2 Muragin map, Exhibit 3 Petitioner

maps.  In both the case of Stengle and Muragin the undefined boundary

reference line on map H-59 generally showed the line to be variably

inland of the Coastal pali.  In both cases of Stengle and Muragin a

railroad also crossed their land in the area of the undefined boundary

reference line on map H-59.  The Commission applied the line to the the

"ridge top" of the Coastal pali and not the former railroad land.  In the

case of the Property the Commission has applied the line to be the

former railroad.  This is in conflict with the text record of the Report's

page 36 (Exhibit 32) and the text record of the 1969 Commission's

hearing transcripts and hearing minutes (Exhibits 43-45).
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Source, Exhibit 1, Exhibit 1Stengle first boundary interpretation 98-3
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Source, Exhibit 1, Exhibit 1Stengle second boundary interpretation 98-3
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Source, Exhibit 3, Current Property configuaration and SLUD line
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OP Kato had testified (in the copy page 96 above) that the LUC's District

Maps "And that has been found in other cases where they've

determined that the map was drawn incorrectly in relation to the

intent."

Page 100 above, Commission Chair Scheuer questioned OP Maki

Scheuer stating........ "When we've done it before, its been about

where the top of the pali is, not where the railway line is."

Maki responds "I disagree with that."

Commission Chair Scheuer did not accept that Maki disagreed and went

on to question OP Kato in this regard........... "Yes, if you're going to

make the argument that the issue revolves around the map being
drawn wrong."

Kato replies............ "I don't believe there is a case that is exactly like

this one that we're aware of......................."

Commission Chair Scheuer............"Awesome. Thank you so much.

That's good clarification."

The Hard Evidence, ref., Exhibit 2, Muragin boundary interpretation map,

is proof that Kato and Scheuer were incorrect.   The district boundary

crossed Muragin's property and so did the former railroad.  The LUC

interpreted the district boundary to be the Coastal "ridge top" and not the

former railroad.  OP Kato had testified (in the copy page 96 above) that

the LUC's District Maps "And that has been found in other cases
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where they've determined that the map was drawn incorrectly in

relation to the intent." and now the Hard Evidence of Exhibit 2, Muragin

boundary interpretation map should set the record straight. 

OP Maki was correct when she disagreed with Commission Chair

Scheuer and Kato was incorrect. 

Scheuer stating to Maki........ "When we've done it before, its been

about where the top of the pali is, not where the railway line is."

Maki responds "I disagree with that."

The point is that SLUD map H-59 (Stengle and Muragin) and SLUD map

H-65 (Church-Hildal) both had a former Coastal railroad that crossed the

Coastal agricultural use lots.  In the case of SLUD map H-59 the LUC has

interpreted the district boundary to follow the Coastal "" and in the case of

SLUD map H-65 the LUC has interpreted the district boundary to follow

the former railroad in the area of the Property.  This conflicts with the text

records of the Report's page 36, ref., Exhibit 32, the Report, and the text

record of the 1969 Commission's hearing transcripts and hearing minutes

that are described in Appendix 1.

Even the text record of another Review report, the LUC's "Five Year

Boundary Review", Volume II, March 1991 report describes that the

LUC's 1974 Official maps often contain district boundary map errors,

ref., exhibit 5, the 1992 report..............
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Source the LUC's "Five Year Boundary Review",

Volume II, March 1991 report

 The 1999 Commission cited the Report's page 36 in DR99-21 (Stengle)

in its Decision and Order where it found a map error existed.  DR99-21

(Stengle) cited APPLICABLE LEGAL AUTHORITIES........

Source DR99-21, Exhibit 1 (emphasis added)
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The 1999 Commission found that a map error existed (Stengle) and it

ordered that the map be corrected. 

In another case, DR96-19 (Castle Foundation), ref., Exhibit 25, Findings
of Fact items 14 and 15, which are found on Exhibit 25's page 5-6

.................
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Source, DR96-19, exhibit 25 (emphasis added)

and     finding of fact 19...........

Source, DR96-19, exhibit 25 (emphasis added)

and the Declaratory Order corrected the Map ...........
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Source, DR96-19, exhibit 25 (emphasis added)

Exhibit 38 has a number of map H-59 and H-65 pages and magnified

copies of areas of those 2 maps.  The maps start in April 1969 as

"proposed" maps, next July 18, 1969 "adopted" maps and end with

present day 1974 maps.

Regarding map H-59 - cycling through the 3 dated maps it will become

apparent that, while the 1974 map appears to be a 1974 map the district

line on it had to have been redrawn in 1999.  This leads to confusion

regarding all of the maps.

When Petitioner Church first requested copies of the April 1969
"proposed" map and the July 18, 1969 "adopted" map the LUC's

administrative office provided the April 1969 "proposed" map and the
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LUC's Official 1974 SLUD maps H-65 (not the requested July 18, 1969
"adopted" maps). 

Subsequently Church again asked for the July 18, 1969 "adopted" maps.

 When Church followed that request up several days later LUC staff

person Scott Derickson advised 'my drafter is working on it'.  This

causes further uncertainty.  We know dated maps subsequently have

revised district lines on them i.e. the above described  LUC's Official

1974 SLUD maps H-65, which in fact has 1999 lines on it and no sign of

the previous line having been erased and the new line applied.  We don't

know whether the July 18, 1969 "adopted" maps are truly from that

period or have been redrawn more recently............

Source, Exhibit 5, Hearing transcript, page 107

Finally when one looks at the current version of the LUC's map H-59 it

becomes apparent that the district line on map H-59 has been redrawn

around 1990 and perhaps many other times.  It appears that when the

district line is redrawn there is no evidence of the change other than a
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reference to map changes in the bottom left hand corner of the map.  No

erasure marks or any evidence of where the line used to be exists on the

map.  When one looks at the present version of the map it is impossible

to know where the district line originally was.  Below are copies of the

map in the area of Stengle's land dating from 1969 to present....

Source, LUC web site, text boxes and lines added
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The Petitioners are hopeful that the LUC will produce a witness that can

remove the uncertainty, giving testimony and perhaps even

cross-examination of the witness if we can't resolve the whole matter

based on the fact that "The maps that were later drawn based on the
Report" (see above text copy).  Both the Report and the 1969
Commission final redistricting hearing transcript (Exhibits 5 Report and

Exhibit 43 transcript) describe the same "Areas in agricultural use were

excluded" irrespective of where the undescribed reference district line

on any particular map shows it to be.

In the case of the Property both the Report and the Transcript describe

that 'Areas in agricultural use were excluded.   The Petitioners believe

that a Map error also exists on map H-65, either an administrative error or

a sciviner's error that resulted in an incorrect boundary interpretation for

the Property. 

The last page of this Appendix 1 shows that Administrative map errors
were not unique to the 1969 Commission.  The Petitioners recently

requested that the current LUC administrative office provide a copy of

the 1969 Commission's "proposed" redistricting map H-51.  The LUC's

administrative office provided a web-link to the requested map but when

the link was opened it was not the requested map H-51.  The map that

did open is the map on the next page - map H-70.  A copy of the LUC's

web site link is overlaid on to the map in a text box.  The link clearly

describes that it is to map H-51.  We have overlaid another text box also

that describes the the LUC's Administrative map error.
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Source, LUC web site, text boxes and lines added
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The Petitioners ask the Commission to issue a new boundary

interpretation for the Property describing that the Coastal "ridge top" be

the district boundary.


