STATE OF HAWAITL .
LAND USE' COMMISSION

Minutes of Public Hearing
Board of Supervisors' Chambers
Hilo, Hawaii

3:15 P.M. - October 23, 1964

Commissioners Charles S. Ota, Chairman (pro tempore)
Present: Jim P, Ferry

Goro Inaba

Shiro Nishimura
Sheliey M. Mark
Robert G. Wenkam
Leslie E. L. Wung

Absent: Myron B. Thompson
C.E.S. Zurns, Jr.

Staff Raymond S. Yamashita, Executive Officer
Present: Roy Y. Takeyama, Legal Counsel

Richard E. Mar, Field Officer
Amy Namihira, Stenographer

Chairman Ota called the public hearing to order followed by a short
prayer. He introduced the Commission and staff members.

At the request of the Chairman, the Executive Officer outlined the
procedures to be followed during the hearing.

Chairman Ota swore-in all persons who were going to testify during the
hearing.

;PETITION BY DONALD G. KENDALL (A(T)64-68), FOR AMENDMENT TO THE LAND USE
DISTRICT BOUNDARIES FROM AGRICULTURAL TO URBAN OF 352 ACRES: Described ac
™K 1-4-03: 19 and 20, Puna, Hawaii.

The Executive Officer presented the background on this petition and
outlined the area on a map (se2 staff report).
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Mr. Kendall: We are trying to make a development down there which
people who are interested in land can be proud of. One
subdivision is about to go in. The power is there, the
roads are there, tke lots are spaced and the street signs
are up. 1f you want to build your house tomorrow, you can
do so. We are trying to encourage building and development
in there and invite all of you to come down to look at it.
The Real Estate Commission of California was over here
looking over respective subdivisions. As you know
California has adopted an attitude that they don't want
any lands outside of the State sold to its citizens.

They want to keep their own money and invest it in

their own subdivisions. If that attitude was taken

in the beginning, California would not be here today,
because it was the out of State investors that made
California. If they hadn't come in to buy land, develop
marshes, beaches, deserts, forests, etc., people would
not have come in. People have come and today the lands
that may have been bad investments have worked out in
Orange County, where land is worth approximately $40 to
$50 an acre. This is what I am working for Hawaii. You
will be surprised in the next few years of the many s
developments that will occur on the Big Island. We
foresee it, and we feel that there should be properly
developed working areas where people can get a reasonably
priced lot, build a reasonably priced home and have a
place to live. I realize that the State cannot afford
this, however, I know there are thousands and thousands
of map plots. There is a difference between a map plot
that you couldn't find if you had to, and a lot develop-
ment that you could drive right up to and put your foot
on, and start building your house the next day.

Looking at your map, our Nanawale Estate Development
lies right here. We have no beach frontage, but we are
trying to get your permission to extend the road up here.
We hope to connect these two and make them as if they were
one development . You will also notice that although it

is zoned into an urban area (Kendall thought all the yellow
areas on the map of the Puna subdivisions are in the urban
classification), we are just a little isolated piece of
land right in here next to a piece of land owned by the
State, known as Nanawale National Forest Park. It will
‘always be there as a greenbelt developed area, yet we are
trapped between there - a piece of land obviously not fit
for agricultural and never could under any scope of the
imagination to be used for agriculture, yet it has a
beautiful beach front there where people can build nice
homes. It might be that we may be scarring the mountains,
but what we might consider is the luxurious part of
Nanawale development. This is why we bought this land
and reason why we are developing down here. In other
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words people have come to us and said that they want
something closer to the ocean, they rather build a nicer
home, put higher restrictions here and have a higher
class development . This part of the land along the
ocean here is not shown as your old Honolulu Landing
and as your natural development. While you can't
develop a beach too much there, you can certainly
develop it to your highest target area, where you can
have swimming, develop a black sand beach, put a very
nice resort hotel down there and a development around
it. This is what we want on Hawaii. You really don't
want another development similar to the Waikiki area

as referred in the Honolulu newspapers as a Concrete
Jungle, But if we could at various places, say every
few miles, have a nice dévelopment along the shore as
proposed in the Belt-Collins plan called the Kalapana-
Pohoiki resort area. This is an area in Puna, and
these men were employed by the State to make this
foreseeable plans for development of picturesque areas
where you eventually could have your resort hotels.

In my opinion there is no more a beautiful stretch of
coastline than this Puna coastidown here. Originally
the area comprised of 250,000 Hawaiians. No mention
has been made of this 80 foot highway that is projected
to go in there. It is supposed to come down from Hilo,
around the coast and eventually connect with the Chain
of Craters highway. I heard that this is in the plans
and is to be developed in the next few years. If it is,
it will go right through this property and it is only
natural that this property should then have an urban-
development. It is a beautiful development and people
have access to it and whether anybody wants it or not,
it is going to be opened up for that kind of development.
That's why we want it and want to develop it. Also at
the present time, it is mentioned here that there is

no water gystem. I have heard but have not seen it myself,
but imagine it is true, that the gentleman developing
this beach here, the Hawaiian Parks and Beaches, has .a
water melon patch and is intending to extend it down to
his subdivision. And 'if that is the case, there is
supposed to be a very good well that would be available.
He also has brought a paved road right down to the:.
highway, which is‘a very good road, and is bringing.in
electricity. When it gets there it is a natural hook up
for the adjacent ‘land to develop. We probably would have
to pay for the hook up, but this is only natural. It
looks to me that this would be a very natural urban
development. As you see, we are just a little pie-shaped
piece blocked between the State over here, and urban
development here. It would seem to be absolutely
unreasonable to cut us off and say you've got to sit
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there and simply do nothing with your land. You can't
farm it, you can't do anything else and yet we are going
to have development down there on the other side of this
State piece, quite adjacent to it. So you can't say
there is any unreasonableness why we shouldn't be up
here against the State - you're against us over here

for a development. We are sort of isolated in-between,
and that is why we have filed this petition. This was
originally mapped, but not filed, and we did not

fully realize at the time when we bought it that we

were greenbelted as you say. But now we realize it and
that is why we have filed this petition to proceed with
this development. We have spent over a million dollars
here in Nanawale for development on our lands, power,
roads, and you wouldn't even know it around here, but when

1 o o warr wwhor wale -~
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alk pecp lo, they ask you where is Nanawale

you cwasxk to ycuyle in Hi
and it is only 20 miles away. We are trying to keep Hawaii
green by bringing money over here. We feel that bringing
more income into Hawaii should be encouraged. I realize
that you have had a lot of terrible experience with a lot
of these subdivisions which were only plat maps without
development. But when you are developing and are doing
something I feel that should be considered, and one of

the arguments we forgot to put on our application.

Mr. Osorio: In accordance with the Land Use Law, the Hawaii Planning &
Traffic Commission, who has voluminous applications
pending, have to make certain recommendations. Under the
Law, shouldn't the Planning and Traffic Commission notify
the petitioner of its action before anything goes on here?

Legal : You mean the local Commission notify the petitioner as to

Counsel: what their recommendations may be? Under the Law, it is
not specified at all. Under the Law all it says is that
comments and recommendations from the local county be
submitted to the Land Use Commission.

Mr. Osorio: By due process, this is not being considered by the local
commission. So that any evidence to be presented on our
behalf is not from us. We were not present or notified
of this meeting to present our side of the case. What did
they make their disapproval on?

Chairman That should be taken up with your local planning director.
Ota:

Commissioner I want you to elaborate more on your need. After all there
Wenkam: are 90,000 lots and as you say most of them map lots. But
still there are quite a few thousand which do have paved
roads which are quite well developed and many others
which have roads, power, and even water, and yet these
particular areas are not occupied at all. I mean the lots.
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I don't know whether the majority of the lots have been
sold or not, but it seems to me that the need, if there is
a need for residential land as such, should be demonstrated
by occupation of the land. That demonstration is what

we haven't found.

Need or demand is created. There are undoubtedly, as you
can see, many of these map lots that you can't even find
that have been sold all over the country, and there are
lots here and I have seen them myself that are very

good ones. I saw one with Dr. Loo yesterday which is a
very attractive one and looks very good. But to create,
you have to create something there. You just can't

sell lots and walk away from people who have bought and
made investments. We're trying to create and we hope

to create by putting something up there that will make
people come around - create lots for them and buildings.
Like in Nanawale, people say why do we want to build way
out there. Well, we figure a motel site with 50 units
where people can drive to, stop their cars and rest for
awhile. It being close to the beach, fishermen & people
can go down to the beach and stay over for the week-end.
You can create and grow something, you just don't planL
the seed and walk away from it. You must nurture it, give
it fertilizer and water and let it grow. That is what

we are talking about. Yes, you might say there is no need
for another map subdivision. I have to agree with you on
this. But we have finance and we want to connect this '
with what we have. We also bought another property adjacent
to this, which is now in sugar cane and adjacent to Nanawale
here, some 230 acres which lie right in here and connects
up to Pahoa. We have plans for a golf course there, and
those are things for future development. But you don't
do these things overnight. First you buy your property,
make your plans, you crawl, you get it developed then you
have things in the future. But if we don't go forward
and get the Commission to do it when we are ready to go,
then we are liable to get the rug pulled from under us.
Somebody might say we want a development down there,
politics get in, everything else. You got to get your
preparation made and your things done when you have the
opportunity. Right now this other piece isn't urban,

but you have to apply for them to get ready. We plan

to put a golf course there, subdivide around it, and

put some nice homes on it. It is a lovely spot for it
dovn there in Puna. The weather is much drier than it

is up here in Hilo. You will be able to play a lot more
golf down there than you can up here. A lot of people
encourage us to put a golf course down in Puna. How are
we going to do it? ' ' ‘

At this point, Chairman Ota called for the staff analysis and recommendation.
The Executlve Offlcer then Drocecded as requested (see staff report)
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Staff recommended disapproval of this petifion on the folléwing

bases:

Chairman Ota:

Mr. Kendall:

1. The petitioner has not, to date, submitted adequate
proof. as required by Law.

2. The approval of this petition would be contrary to the
intent and purposé of the Land Use Law as interpreted
by the Standards for Determining District Boundaries.
In this instance, the particular concerns, as stated
in the Finding and declaration of purpose, are:

1. 1Inadequate controls have caused many of Hawaii's
limited and valuable lands to be used for purposes
that may have a short-term gain to a few but
result in a long-term loss to the income and
growth potential of our economy. And,

2. Scattered subdivisions with expensive, yet reduced,
public services,

Because of the number of petitions yet to be heard 1 would
want, if possible, to confine this question and answer
period to the issue involved. Mr. Osorio or any one of the
staff who want to ask any questions, please feel free to
ask. :

The final conclusion of this, that such a situdtion may
result in a short term gain to a few and a long term loss

to many, seems absolutely absurd in view of our experience
with our development in Nanawale. To-date we have not taken
one penny from that and we don't anticipate it. We started
that development (in Nanawale) in 1961. It is in existence
for over 3 years now. WUe are putting money in it and we have
a lot more to put in - certainly no short term gain. But
there has been a considerable gain to the many by our
development down there. We have not burdened the State

or the County of Hawaii with one penny in expense because
our roads are put in and maintained by us in all of our
development. Our taxes have gone up 25% and over and the
County and State are gaining by the tax bills that we

pay year round. So, 25 times what they would be getting
from that land, I can foresee the same type of thing in

this other development. If you're going to leave that,

vour legal taxes will have to be just what they are. Now

if that is developed, like we have done in Nanawale, there
would be $200,000 to $300,000 worth of taxes coming from
that development. And‘that is something that has completely
been eliminated from the staff report which mentions

a short term gain to a few and a long term loss to the
others. That is absolutely contrary to our experience.



Commissioner
Ferxy:

Mr. Kendall:

Commissioner
Ferry:

Mr. Kendall:

Commissioner
Ferry:

Mr. Kendall:

Commissioner
Feryy:

Mr. Kendall:

Commissioner
Ferry:

Mr. Kendall:
Commissioner
Ferry:

Mr. Kendall:

Commissioner
Ferry:

Mr. Kendall:

e

Mr. Kendall, are you involved in the Nanawale subdivision?

Yes. I am one of the investors.
Are you aware that that subdivision is zoned in the
Agriculture district by the Land Use Law?

We have a map here which shows it being approved by the
Planning and Traffic Commission.

But you obtained your approval prior to the boundaries
being set and established as Law by this Land Use

.

O s 2
COMMELS 51 Ot »

T am aware that the surrounding area is zoned in an Agricultural

area. Yes. T realize while we are in there 1 presume

that we would be called a nonconforming use, and 1 presume
that is what the situation is with regard to the subdivision
right next to our Honolulu Landing. I notice that is
entirely in an urban zone, which I understand is what the
yellow map indicates, and that is right next to us.

They are not in the urban zome. All of those ‘areas are
zoned in Agriculture. DBecause you have lots of record,
they will be honored as developable lots with homesites.

There are homesites there. I have one myself. I don't
figure on raising anything although I have papayas,
bananas and pineapples and everything else growing there
which certainly gives it an agricultural classification.

How long has it been since Nanawale has become a subdivision
of record?

I think our map proves it to be as of January 1961 or
December 1960, somewhere along there.

When was the off-site improvements put in?

They have been put in continuously since our first approval
and is being completed right now. All our roads are in

but we keep improving them, paving and so forth.

They comprise of how many lots - Nanawale subdivision?
Nanawale subdivision comprises approximately 2300 lots,

of which about 1200 of them are sold. There are 3 houses
there now.



Commissioner
Ferry:

Mr. Kendall:

Commissioner
Ferry:

Mr. Kendall:

Commissioner
Ferry:

Mr. Kendall:

Commissioner
Ferry:-

Mr., Kendall:

“ready to go.

‘want to retire.

‘are talking about,

O0f the 1200 sold, you got 3 homes up there. Do you have

any idea of the number of lots of record in the Puna district?
1t numbers 46,000, How many homes have been developed on

these lots?

I would say less than a 100.

You would definitely be right. Because of this and
because this Commission has to change the boundary zone
on need, do you still feel you can justify your case for
an urban zone?

Suppose I come up with a deal I'm working on now for a
resort-hotel? You're going to need an urban zone down
there. You're going to need a place for people to live
who will be working down there. It is going to develop
down there. Then what am I going to do? I say I'm
I've submitted my plans and then they say
we can't let you build down there.

How would a 50 room resort-hotel demand residences to be
built on a 2300 lot subdivision? We are not even talking
about this particular petition. Just let us now talk
about Nanawale.

I1f we put that in down there, people will come down there
and would want to build little villages around there in
different areas ~ and this makes it sound. We have plans
now that indicate people are going to build them as they
We don't sell this off a map to people
who haven't seen it. We bring them over here and show it
to them. That's why when they put their foot on the
land, they know they have seen it. They know what they
They know whether they want to live
in Nanawale or not. That's why you will see development
in Nanawale. People have actually bought land down there
and are actually living down there,

I wish to take issue with your statement that you now maintain
your own roads. Isn't it a fact, Sir, that upon completion

of your subdivision, you will then dedicate your roads to

the County?

Only those main paved roads of which I believe there are three.
As required by the County, the rest of the roads will be
cinder~oil roads which will be kept up and maintained by

the Community Association. They make a small assessment

each year which they are doing right now to keep the roads
kept up and in good shape.



Commissioner
Ferxry:

Mr. Kendall:

Commissioner
Ferry:

Mr. Osorio:

Commissioner
Ferry:

Mr. Kendall:

Commissioner
Ferry:

Mr. Osorio:

Commissioner
Ferry:
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Am I to understand that in the County of Hawaii, the
residential zone does not require paved roads? You
can get by with cinder~oil?

Tt may now but, it didn't then.

If they are paved roads, and they are astute developments,
I would imagine that you would want to shun yourself the
responsibility of maintaining those roads. Consequently
you would want to convey them to the County and in so
doing you would create an atmosphere for the County where
they would continuously pour money into it. If there were
various residences established in the subdivision, they
would demand police and fire protection. These are
expenses that would have to be incurred by the County and
judging from the staff report relating to & short term
gain to a few and a long term loss to many, this is a
true interpretation for the basis for such a statement.

Commissioner Ferry, are you speaking of the roads that can
be dedicated to the County or paved roads that have been
constructed to County standards for cinder-oil roads?

I'm speaking of both. If these roads were developed, it
would be good for the developer to one time pave the
cinder-oil roads and dedicate it to the County.

Dedication requires an acceptance. In other words you
just can't put in a road and say to the County now you
must take this and keep it up.

But, does any County government become selective as to
what developers they will accept roads from and what others
they will reject? It has never happened before in BRawaii.

Speaking from practical experience, as a member of the Board
of Supervisors, we have never turned down any subdivision
where roads have been constructed according to County's
standard. I see no reason why we would not accept some-
thing that was developed according to County standards.

I think we are missing a point, though. We see only real
property assessment itself in an area which certainly does
not have the hundreds and hundreds of homes which should
be in the built up area, I think, only in this respect,
here, as far as getting the additional tax dollars, we are
ahead of the game.

Maybe. However, are you aware also that taxes from this
year and last year were 3 times plus over? You now have
something like $5,000 plus taxes collected from the County
of Hawaii and primarily through the sales of this type of
subdivision., When I say this type of subdivision, I mean
any subdivision with reference to this.



Mr., Kendall:
Commissioner
Ferry:

Mr. Kendall:

Commissioner
Ferry:

Mr. Kendall:

Commissioner
Nishimura:

Mr. Kendall:

Commissioner
Nishimura:

Mr. Kendall:
Commissioner
Nishimura:
Mr. Kendall:
Commissioner
Nishimura:

Mr. Kendall:
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I admit that there are some subdivisions like this that
have no development, where people have no community effort.

But how can you have a community association with only
3 resident owners?

You don't. You have a community association made up of
every lot owner who automatically becomes a member when
he accepts his deed and accepts his obligation of an
assessment right to the community association to maintain
the county facilities including roads.

Whether they have a building permit on the lot or mnot?

That is correct.

Mr. Kendall, you plan a development on the beach road. You
have only 3 lots sold from the Nanawale Subdivision?

Nanawale subdivision has two units. The Nanawale subdivision
Unit 1 is completely sold out. There are about only
100 lots left. There are three homes on it.

You mean to tell me that retired people are going to come here?

They certainly are. They come to these mestings. They come
to our luaus every Tuesday nights, 40 to 50 of them.

How long, would you say, before you will have residents down
there to complete your whole project?

We started out as a ten year project and we have been in
existence for 3 years now,

And you have only three homes?

Things are not sudden. Once things start to go, in fact,

we have a plan right now for anyone who wants to build six
homes now. It would be a pleasure to put this little motel
in there, build a few homes around it and get some of the
people to go in there to stir some activity in the area.
There is no real effort on this Island to encourage

people to come here. There have been discouragement more
than anything else. We're trying to overcome that. This

is the reason for our selling these lots and not with the
idea of making an immediate profit, because we haven't. We
hope to make a future profit here, however. I intend to
live down here and retire down here, and eventually build

a house near the water. I know it is a lot of risk, and

we are used to that. But things just don't happen overnight.
It takes a lot of hard work, sweat and money. But once things
start going, you're going to see them move.



Chairman Ota:

Commis sioner
Wenkam:

Mr. Kendall:

Commissioner
Wenkam:

Mr. Kendall:

Commissioner
Wenkam:

Mr. Kendall:

Commissioner
Wenkam:

Mr. Kendall:

Commissioner
Wenkam:

Chairman Ota:

Commissioner
Wung:

e

We will ask a few more questions. I would request that
whoever speaks to let the last person complete his sentence,
so that there will be no blurring of words here. Ve don't
want to rush this thing, but we have another meeting with-
the local planning commission. We will go one time around
and wind this hearing up.

Is it 2300 lots in Nanawale? You sold 1200. it méans
in 3 years you sold just half of the lots. This doesn't
seem to demonstrate the demand that you have described.

This is because of the type of selling that has been made.
We'd rather sell slowly and satisfy the customer. We
haven't been putting on a high pressure sales campaign.
That is the reason.

In trying to answer the current demand that you do, why
is it that only 3 people have moved in?

The people who are buying are speculating that this area will
grow and they will be able to make some money on resells.
Others are young peoole who are buying and planning to move
over here. Others are military, etc. who have served

time over here or retiring and want to live over here, and
they have come over to check the area from time to time.

You.refer again and again to the fact that you wish to develop
this area because Nanawale has no beach frontage. You wish

to get down there to obtain a beach frontage. Is there a
beach in Nanawale?

It is not a beach exactly. There is an ocean frontage where
people can fish. And we hope to eventually develop a beach

resort area where there will be some kind of beach created,

That can be created at Honolulu Landing.

You really feel a beach can be created there?

Yes. I don't mean a Waikiki beach.
swimming around this island.

People don't do much
To me the definition of beach means sand.

This morning we spent from 7:00 a.m. to 3:00 p.m. in the

Puna district, and I can say we had a good look at the

particular site.
are :

You say there/three homes in that area. Can you tell me about

the residents of those homes - whether they are living there

and what their occupations are?



Mr. Kendall:

Commissioner
Ferry:

Mr. Kendall:

Commissioner

Ferxy:

Mr. Kendall:

Commissioner
Ferry:

Mr. Kemdall:

Commissioner
Ferry:

Mr. Kendall:

Commissioner
Wenkam:
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My home is there. I come down to stay once a. year with
other people. The other two are retired people. In
other words, there is not much. here, but with two
developments in a little area, things will start to
generate and begin to develop.

Are you aware, Mr. Kendall, that your 15 room resort
development can be applied for,through this Commission,
under a special permit?

T realize that when we get our plans, and everythipg, that
we have to apply and get permission for it.

Even if we deny your request on your petition at this time?

Yes, that is what I understood. 1In other words if we don't
get this, there still is something we can do to get the
development together. In other words, this is really a
l1ittle preliminary in a way, because 1 don't like to

move until everything is ready. 1T don't believe in jumping
ahead. On the other hand, I believe in putting our order
in to let people know what we intend to do. It is my
understanding that a map was filed on this property, and

T don't know whatever happened to it. I guess it wasn't
ever recorded.

1 don't know whether it was recorded, but even if it were
recorded, I'm sure the determination would be the same.
would be in an agricultural zome. To be perfectly frank
with you, if we were to zone that small red area which is
under petition now, it would be hypocritical to leave
Nanawale in an Agricultural zone. In addition to that

we would return some of the other subdivisions that are
already lots of record and much less than the agricultural
minimum.

I did not understand that, You see this is colored in omne
area, and Nanawale is colored in certain plats and this
isn't, and there is one over here which is the same. Now
do I understand that these are agricultural areas, but we
are permitted to sell lots?

Yes, because they are lots of record.
Now this map that we have obtained when we bought this
property, is it not a map of record?

No* it is not.

This
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Mr. Osorio: We may be missing a point here. May be we can apply through
the Land Use Commission for something other than what we
are applying for now - rather than changing it from
Agriculture to Urban, to one of getting a permit on the
similar basis like Nanawale and Hawallan Shores and
Beaches.

Commissioner No. You could not apply for a permit to come in for a
Feryy: lot size at 9,000 sq. ft. But if the developer had a
plan for a 50 unit motel development, than a special
permit would be in order. Then as the need grew, you
could justify your petition for am urban zoning for
this subject area.
Mr. Kendall: We would have created cur need like you were talking about,
and we could proceed., 1 see. In other words this does
not foreclose us from progressing as we -had in mind.

Commissioner Not at all.
Ferry:

‘Mr. Osorio: . In other words, there is no way possible for Mr. Kendall
with his Honolulu Landing area to get similar status as
Hawaiian Shores and Nanawale Estates?

Commissioner Yes, they could, upon application. But again the burden of

Ferry: proof rests with the petitioner. You would have to justify
the need for urban zoning. Now the Land Use Commission
‘has designated this as agriw ltural, also taking into
consideration that the lots are already recorded in their
urban size. So this shouldn't hamper your development.
Your main concern of course right now is in carrying it
under dispute or under petition at this time because it
is not a subdivision of record.

Mr. Kendall: So if we decide to come in again with something or other,
we would not be bound by this map in any way. Whether”
we change the size of the lot or whatever we do?

Mr. Osorio: Mr. Kendall has pointed out to you people, earlier, of the
fact that this is an isolated parcel which is stuck between
two types of use areas and which possibly can’t be used for
but one or the other use. Naturally, the State wouldn't
want to buy this parcel now - probably couldn't afford
it - which leaves only one possible use other than
Agriculture, and whether permission is needed from this
Commission to allow Mr. Kendall to go ahead with his
development.

Chairman Ota: Since there are no other questions or comments, this Commission
will receive additional information, comments, protests
within the next 15 days and will take action on this
petition 45 to 90 days from this public hearing.

The public hearing on the matter of Donald G. Kendall,
A(T)64~68, is closed.
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PETITION BY MARYANN KAMAHELE (A(T)64=66), FOR AMENDMENT TO THE LAND USE
DISTRICT BOUNDARIES FROM AGRICULTURAL TO RURAL TO SUBDIVIDE 5.52 ACRES

INTO FOUR 1.220 ACRE LOTS TO BE GIVEN TO HER FOUR DAUGHTERS: Described
as TR 1-5~10: 15, Makuu, Puna, Hawaii

Mrs. Maka:

‘Chairman Ota:

The Executive Officer presented the background of the
staff report and outlined the area on a map (see staff
report).

I wish to introduce myself. I am Mrs. Theresa Kamahele
Maka, daughter of Mrs. Maryann Kamahele. I'm sorry she
cannot come here today because she lives far away from
here in Pahoa. This is my sister Mary Kamahele Acacio
who came here with me to this meeting. What we want

is to put this place in a Rural district. We are asking
this because this land is an undivided land. My mother
gave us four lots ~ these small portions. You know how
it is when the land is not divided. Maybe some day we
three sisters will be fighting with each other over this
land and this is the reason why we want it divided. But
everybody knows that this land is in an agricultural land.

And that is the reason we are here. To hear whatever
testimonies that you folks may have. We cannot tell you
the results today. However, this is what will happen.
After hearing from you, the staff who has not presented
its analysis as yet, will make its recommendation to
approve or disapprove your petition., This Commission
will then hear from you or anyone present here who may
have any additional testimonies to submit before the
end of this public hearing. After 45 to 90 days .from-
this hearing, this Commission will meet again to act

on your petition at which time you will be so notified
of this meeting. Mr. Yamashita will now proceed with
his analysis and recommendation on this petition.

The Executive Officer presented the staff's analysis
and recommendations of the petition (see staff report).
Staff recommended disapproval of this petition on the
following bases:

1. The petitioner has not, to date, submitted adequate
proof as required by law.

2. The approval of this petition would be contrary to
the intent and purpose of the Land Use Law and
as interpreted by the Standards for Determining
District Boundaries. The parcel is now appropriately
in the Agricultural district,.
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Now this is what ouyr ExecutiVe Officer has recommended.
This doesn't necessarily mean that this case is closed.

We will take his testimony and findings upon advisement
and when we meet 45 days or so from now, we will consider
all of these facts and whatever facts you folks have
presented to us. We have nine members here and it will
take six votes to approve your request. I hope you under-
stand that. What the staff has read here doesn't necessarily
mean that the decision will be as such. Before you go,

is there any question you wish to ask us, or may be the
commissioners may wish to ask you some.

Inasmuch as the local county planning and traffic commission
has approved your request, I think it quite possible that
this could be handled where you may remain in an agricultural
zone if you get a variance according to their present
agricultural zoning. In other words their present zoning

is now 3 acres. They may grant you a variance leaving

this in an agricultural zone, but permitting you to
subdivide it into four 1.22 acre lots. This is geared

as a point of interest on your behalf. We have received
many requests for similar petitions which would definitely
constitute spot zoning. It is difficult to say that in an
area of let's say 3,000 to 5,000 acres which was zoned
agriculture that we would take it and zoned it Rural if

it meets a specific need. But this can be accomplished

only on the county level. When land is zoned in agriculture,
the county statute and zoning ordinances governing
agricultural zone apply. This is why you can make direct
application to the county.

How do you expect the lots to be used after they are
subdivided.

We will use them for week-end beach uses. We may build
homes on ‘them later.

You will be using them for personal use. In other words
they will primarily remain in the same use, that of an
agricultural character, the way it's being used today.

The point was made that there would be some for sale,

Another thing the surveyor cannot survey it, unless the
road is from Akapuki(?). We have the surveyor and he
says he has to pass through Akapuki(?).

What has been stated by Commissioner Ferry should be
checked out with the County again.

The petition is before us, and we've got to hear it. But,
I think if it is rejected, they have another alternative
and that is to go directly to the County and obtain a
variance according to their present agricultural zone.
However, that is up to the County to say.
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You have until 15 days to say something in addition to
this. So if you have or think of anything else to

say in the next two weeks and wish the Commission to

know about it, you may write in to the Land Use Commission
and we will receive any additional K comments you might
wish to make. '

Since there are no additional questions, comments for or
against this petition, the Commission will receive
additional comments, protests, etc., within the mext

15 days and will take action on your petition 45 to

90 days from this hearing. ‘

The public hearing on the matter of Maryann Kamahele,
A(T)64-66, is closed.

PETITION BY JOHN G. PEDRA (A(T)64-67), FOR AMENDMENT TO THE LAND USE DISTRICT
BOUNDARIES FROM AGRICULTURAL TO RURAL FOR THE PURPOSE OF SUBDIVIDING A PORTION
OF PARCEL 11 INTO TWO ONE-HALF (%) ACRE LOTS: Described as TMK 9-5-12:
Portion of 11 containing 1.00 acre, Naalehu, Kau, Hawaii

Mrs Kushis -

The Executive Officer presented the background of the staff
report on the petition and outlined the area on a map
(see staff report). The hearing then proceeded as follows.

I'm Masanori Kushi, attorney for the petitioner, John G. Pedra,
Sr. and family. The petition before this Commission was

made by Mr. Pedra himself and I was hired as his attorney
following this submittal. Mr. Pedra is not present today
because of prior commitments in Honolulu. Mr. Pedra has

8 children andiwhat he wants to do is in effect give

L acre tracts to his two married daughters, Mrs. Lucille
Sesson and Mr. & Mrs. Anna Mae Jones. I have here with
me Mr. Lawrence Jones, husband of Anna Mae and also

Mr. Albert Pedra, son of Mr. Pedra. Mr. Lawyer (referring
to R. Takeyama), I would like to ask what went on previously,
in regard to this recommendation and the desires of the
petitioner. The point I wish to bring about is that both
Mr. & Mrs. Sesson and Mr. & Mrs. Lawrence Jones plan

to build a residential home as soon as possible and
actually live there. If assuming this petition is

denied by this Commission and I can rely on what Mr. Ferry
has stated, that I can still go to the local planning and
traffic commission and ask for a variance - leaving it in
an Agricultural zone but ask for a variance - if that is

a possible way out, may be that would be the answer to

this case here.

In reading the recommendation by the staff, the staff says
there is inadequate proof. 1In every case there is
inadequaté proof that lands are needed for use other than
that for which the district in which it is situated is
classified. Well, as a lawyer, I don't know what kind
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of a proof is mecessary here on this specific point. As
far as what is needed by the family for a specific

purpose, this has been explained. The father wants to

deed his land to his two married daughters so that they

can build a family home. There is no doubt that there

is a need in that nature. Land would be given to them
free. Now, the second proof here, conditions and trends

of development have so changed since the adoption of the
present classification, that the proposed classification

is reasonable. T don't know how to submit proof on this
second point. Apparently Mr. Pedra came to this Commission
for help because in every case the surveyor had a problem.
When he went to survey the place, he was recommended to

go to the local planning and traffic commission. Then

the local planning and traffic commission automatically
referred him to this Commission for a change in classification.
While I am on this subject, since Mr. Takeyama is here, can
I rely on what Mr. Ferry had stated? 1If we can convince
the planning and traffic commission to leave this in the
agricultural zone for these residential home purposes

that that is the way out, and that it would not necessarily
conflict with the Land Use Law?

Mr. Takeyama: I am not in the position to answer this question. All I
want to say is this, if the so-called variance that Mr.
Ferry is speaking of is not the special permit, then if you
are referring to a variance from an existing county zoning
ordinance, I think that is up to the county to decide on
that matter.

Mr. Kushi: Assuming we can get a variance on the county level, we are
not in conflict with any land use regulation as a rule.

Mr. Takeyama: Before they can grant a variance it has to be for an
agricultural use, right? I would think that is about
the only way in which you can get it. If it is not for
an agricultural use than you would be contradicting the
Land Use Law. There is one thing that is not quite clear
here which you should discuss with the county authorities.
That is the minimum acreage. I don't know whether it is
3 acres.

Chairman Ota: r. Yamashita will now proceed with the staff's analysis
and recommendations. '

The Executive Officer continued with the analysis and
recommendations (see staff report). Staff recommended
denial of this petition on the following bases:

1. There is, at this point, inadequate proof that (a) the
iand is needed for a use other than that for which
the district in which it is situated is classified, and
that (b) conditions and trends of development have so
changed since the adoption of the present classification,
that the proposed classification is reasonable.
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2. Spot zoning of a one acre site would be contrary to
the intent and purpose of State zoning.

3., According to the Standards for Determining District
Boundaries, an Agricultural classification of the
site is most appropriate.

Mr. Kushi do you wish to rebut the staff's recommendation
or do you have any questions you wish to ask.

TLike I said, Mr. Pedra has in mind to give Y% acre tracts
to Mr. & Mrs. Sesson, Mr. Pedra's daughter. Mr. Sesson
works down under some place. They do sincerely intend
to build a family home on these lots, that is after
their request is granted. The other % acre tract he
wants to give it to his othexr daughter
Jones. Lawrence is on my side here. Lawrence works for

the Bendix Corporation. He is with the South Point Tracking
Station and he also plans to build a rvesidential home there.
Obviously under the analysis made by the staff and based

on such an analysis, I can see that the staff would recommend
denial of this petition. I do know we hawe land use law

and obviously my client is against a stonewall with his

case here. But the point I wish to express to you is this.
We talk about spot zoning and it seems like an ugly word.
But I sincerely question whether this County can afford

to have such land use rules and regulations, and laws so
stringently enforced. Here is a case of a man who owns

so much land - 38.60 acres. All he wants to do is give

a small portion to his children here to make use of. But
according to the Law it is stopping him from doing this,

all in the name of ordé&rly development on this island. 1
know that this is not a legal problem to appeal to you

that this is strictly an emotional problem. But I just

want to appeal to this Commission that may be it would be
good to have spot zoning. What harm is it really doing?

The analysis states here that we are setting a bad
precedence that should we allow all adjoining lands in
agricultural areas, and land owners who had made similar
requests to divide up their lands into smaller spots here,
we would be allowing the spot zoning to become a Rural
classification so that they can build homes. My answer

to that is - so what? Even if this spot zoning is granted.
The land would be utilized for residential purposes. This
is not a case of a huge residential subdivision involving
1,000 lots - lots that have to be sold to many people

and may not be used for residential purposes forever. This
is a case where the risk will prove the fact. The intentions
of the party concerned is that they will build their homes
and all they want is free land and in this case from their
own father. There are other lands available, I suppose,

in the Naalehu area where there are subdivisions, but they
cost money and they would have to pay for it. This is the
case where these kids get their land from their father

to build their residential homes. So if this Commission
grants Mr. Pedra his request and it is spot zoning, T still
say so what? I am appealing my case strictly on emotional
grounds. :

Mr. & Mrg. Lawrence

9 AL 1L
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May I ask whether you had considered asking the Hawaii
County Planning Commission for a special permit? Because,
under a special permit, it would be more applicable in
this case. Then spot zoning would not be an issue.

No. I just had this case very recently and this application
was before this Commission already.

Is this parcel, including the 23 acres leased, owned by
Mr. Pedra? The 38.60 acres?

he intend to deed a % acre portion or to provide a

To deed a % acre portion to his children.

Why is it confined to an % acre size, assuming evidently
that the title deed here is that the children will share
in this. Now there are 8 children, and the County zoning
here is 3 acres in an agricultural zone. You could
certainly split that up very easily. You wouldn't provide
an % acre parcel. You would provide a minimum 3 acre
parcel or it could be 4.3% acres to be perfectly exact.

Then you would have 8 lots for 8 children.
The contour of the land wouldn't permit building.

That is beside the point. You wouldn't build on all of
4.3 acres. You would cut up a parcel even though half of
it would be lying in a gulch. Your boundary lines will

be defined as such., Then you will have no problems. You
can go directly to the County. However in direct regponse
to your question or to your statement that this is an
emotional plea, let us not be so maive then and look
further into the question with the realization that sure
you will be granted a half acre site now, but can you
claim that it will be claimed for your own in perpetuity,
by the grantee? Undoubtedly not. So all you will be
doing is merely stirring a need, a need which may not be

a special one. Because what guarantee is there that

Mr. Jones and his wife are going to hang on to their
property and not sell it., But you are talking on the
emotional end of it. On the emotional end you want to
stir the purpose for which Mr. Pedra wants fo dedicate
his land. You will be doing it sure, but would you still
have that dedicated purpose two years hence or at any time
of your life?

Mr. Ferry, 1 think you really did not quite understand what
I had stated. I'l1l put it to you in another way. Why
should Mr. Pedra be forced to divide it up inteo a four
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point something acre tract of land to give it to his
eight children? You ask me why didn't he do it that

way. Well here is the case where the presentation is
being made now, in the case of Mr. Jones and Mr. & Mrs.,
Sesson. The half acre is sufficient for their purpose,
for their residential purpose. They do mot profess to

go into agricultural. The point is that ¥ a tract is
large enough. What does the fact whether the Jomes

hang on to the land has to do with it. I still say

if we have spot zoning on this island, so what? Can we
afford to be economically so fussy at this stage. That's
all I'm saying. Well, may be in a place like Honolulu
1 can see where orderly development of land and all that
should be conciderad knowing how terrible a struggle
it is to live in a pface like that.

Mr. Rushi, you speak of economic development. Tell me,
are Mr. & Mrs. Jones or Mr. Pedra's other daughter
presently residing in the County? They are not presently
contributing to the economy of the County. Would moving
them, from where they are presently residing, into their

“oth home be beneficial to the County economy?

Yes, I think so.

How?

For one thing they will be building their own home, it
will cost momey. I don't see why not. The land values,
after they build their new home, will increase for real
property tax purposes,

I would like to ask you a question, Mr. Ferry. What would
benefit the County? There is nothing along that way now
that is benefiting the County.

That's not the purpose. The purpose is what will benefit
the County as Mr. Kushi c¢laims by subdividing this into an
L acre parcel. The burden of proof is upon the petitioner.
Do any of the other commissioners have any questions?

Do we have a Rural district for the Naalehu area?

I can’t say.

I think you are putting our director on the spot without
proper background. I think a question like this would be
more appropriate in our deliberations. Do you want an
answer?
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No, but that yellow spot there. There is a land area
between that spot. Who owns that other portion?

That area is owned by Naalehu and is being used for
dairy purposes.

If we do apply for a special permit, what are our chances?
If we don't have a chance we don't want to waste our time.

Let me put it this way. Under a change of boundary you
will need six votes to approve, and on a special permit
you will need a majority vote.

1 think the point that Mr. Xushi wants to make here is
that they don't want to just consiruct the home but
also to deed a % acre parcel, so this would have to be

a change of boundary.

That is not exactly true. I think that there is a legal
queéstion involved here.

Let me say this. First you asked me a question regarding
what your chances are if you should pursue a special
permit. Under the district regulations the standards

are spelled out, so I think you should follow that

and then weigh the facts you can present and predict

what the Commission is going to do. Secondly, if the
special permit is granted, the special permit goes
according to the use of the land. I think we have,

in the past, granted use of a particular land which
permitted subdivision of land. 8o, if the special

permit is granted, subsequent parties have subdivided

and no questions were raised at that time, I think,
howevey, that the question Myr. Ferry is trying to

put across to you is that if your minimum required

lots in the county is three acres,:and if your client
purports to use it for agricultural pursuits, then there
is really no need for vou to come to the Land Use
Commission for approval. So your first step is to find
out what ave the minimum lot requirements existing as

of May 1, 1963. If it's 15,000 sq. ft., and if your
client is going to use it for agricultural purpose, then
you may go ahead. However, if your clients will be using
it for single family dwellings then you are not permitted
to do so, even if your client meets the minimum lot size
requirement. '

That is the point 1 was going to bring up. It is obvious
that they are not going to use it for agricultural purposes
by my presentation. But what are the tests or standards
that my client may follow to use it for agricultural
purposes? What must they do? Must they cuvltivate .the

land - show some income?’
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Legal Counsel: That depends upon your County ordinance. It spells

it out.
Commissioner 1t shows in our regulations that some ingome musi be
Ferry: derived.

Legal Counsel: No, we cut that out.

Commissioner I thought we cut out the majority income.
Fervry: ' v
Mr. Kushi: I wish to thank the Commission on behalf of Mr. Pedra,

including Mr. Ferry. We will take some time to decide
whether to follow these devious grounds, the special
permit procedure, or a variance through the County.
Before leaving you, however, I wish to leave this
emotional plea again, '"What's wrong with spot zoning?"

Chairman Ota: 1f there are no further comments and questions, this
Commission will receive additional comments and protests
within 15 days from this hearing and will take action
on this petition 45 to 90 days from this hearing.

The public hearing is closed.
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