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PETITIONERS” MOTION TO STRIKE INTERVENORS’
WITNESS LIST AND EXHIBIT LIST, FILED MARCH 19, 2019

Petitioners PIILANI PROMENADE SOUTH, LLC and PIILANI PROMENADE

NORTH, LLC (collectively, “Piilani), through their attorneys, McCorriston Miller Mukai

MacKinnon LLP, respectfully move the State of Hawai‘i Land Use Commission
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(“Commission”) to strike the Intervenor’s Witness List and Exhibit List. No hearing is requested
on this Motion.

Contrary to the other parties’ submissions, the Intervenor’s Witness List does not identify
a single specific person as a witness; and their Exhibit List does not identify a single specific
document as an exhibit. Instead, in their Witness List, the Intervenors seek to reserve a right “to
call any witness identified or offered by any party to these proceedings,” and “any witness who
previously testified in Phase I, or who was identified on any of the party’s previous witness list.”
Similarly, in their Exhibit List, Intervenors seek to reserve the right “to use each and every
exhibit that any party to these proceedings identifies or offers into evidence in the upcoming
proposed hearing” and “to use every exhibit previously accepted into evidence by the
Commission during Phase | of this OSC hearing.”

This Motion should be granted because Intervenor’s Witness List and Exhibit List violate
the Hawai‘i Administrative Rules (“HAR”) 88 15-15-55.1 and -57, as well as the Commission’s
March 1, 2019 instruction to the parties, which required the identification of specific witnesses
and documents.

This Motion is based upon HAR § 15-15-70 and is further supported by the attached
memorandum of law, all papers and pleadings on file herein, and any other evidence or
information that may be presented before or at the hearing, if any, on this Motion.

DATED: Honolulu, Hawai‘i, May 27, 2020.

/s/ Randall F. Sakumoto
RANDALL F. SAKUMOTO
KELSEY S. YAMAGUCHI

MARGERY S. BRONSTER
REX'Y. FUJICHAKU

Attorneys for PIILANI PROMENADE
SOUTH, LLC and PIILANI PROMENADE
NORTH, LLC
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BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWAI‘I
In the Matter of the Petition of Docket No. A94-706

MEMORANDUM IN SUPPORT OF
MOTION

)
)
KAONOULU RANCH to Amend the )
Agricultural Land Use District Boundary )
into the Urban Land Use District for )
Approximately 88 acres at Kaonoulu, )
Makawao-Wailuku, Maui, Hawai‘i; Tax )
Map Key Nos. (2) 2-2-02: por. 15 and 3-9- )
01:16 )

)

MEMORANDUM IN SUPPORT OF MOTION

. INTRODUCTION

Petitioners PIILANI PROMENADE SOUTH, LLC and PIILANI PROMENADE
NORTH, LLC (collectively, “Piilani’’) move for an order to strike the Intervenor’s Witness List
and Exhibit List. The Motion should be granted because Intervenor’s Witness List and Exhibit
List violate the Hawai‘i Administrative Rules (“HAR”) 88 15-15-55.1, which requires
Intervenors to “submit all exhibits to substantiate their position,” and -57, which permits the
Commission’s chairperson to establish a schedule for the “mutual exchange of exhibits and
identification of witnesses” and restricts parties from being allowed to present additional exhibits
or witnesses. Intervenor’s Exhibit and Witness Lists also violate this Commission’s instruction
to the parties to file “a rebuttal witness list, a rebuttal exhibit list, and all rebuttal exhibits” in
response to the witness and exhibit lists filed by Piilani. Here, contrary to the applicable rules,
the Commission’s instructions and every other party’s submissions, Intervenors did not identify a
single specific person as a witness or a single specific document as an exhibit. Rather,
Intervenors sought to reserve an open-ended right to any and all witnesses and exhibits identified

or offered in the prior hearings or the upcoming evidentiary hearing.
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1. RELEVANT BACKGROUND

Piilani owns six of the seven tax map key parcels (collectively, the “Petition Area”)
encumbered by the Findings of Fact, Conclusions of Law, and Decision and Order issued by the
Commission on February 10, 1995 in Docket No. A94-706 (the “D&0O”). See Declaration of
Randall F. Sakumoto (“Sakumoto Decl.”) { 5.

A. OSC Proceedings

On May 23, 2012, Maui Tomorrow Foundation, Inc., South Maui Citizens for
Responsible Growth, and Daniel Kanahele (collectively, the “Intervenors”) filed a Motion for a
Hearing, Issuance of Order to Show Cause, and Other Relief (the “OSC Motion”) alleging
Piilani’s intended use of the Petition Area violated Conditions 5, 15, and 17 of the D&O. On
September 10, 2012, the Commission granted the OSC Motion, issued the Order to Show Cause
(“OSC™), and ordered the OSC Proceeding to occur in two parts: Phase | and Phase Il. See
Sakumoto Decl. 1 6-7.

At a meeting on February 7, 2013, the Commission orally found that Piilani’s proposed
uses of the Petition Area violated Conditions 5, 15, and 17. No written order reflecting that oral
decision was entered. The Commission did not proceed to Phase Il at that time. See id. { 8.

B. Post-OSC Proceedings

On April 18, 2013, Piilani filed a Motion to Stay Phase Il of the OSC Proceeding (the

“Motion to Stay”). Piilani requested a stay so the Commission could consider Piilani’s Motion

for Order Amending the Findings of Fact, Conclusions of Law, and Decision and Order dated
February 10, 1995, which contemplated an amendment to the D&O to permit additional uses of
the Petition Area. On June 27, 2013, the Commission granted the Motion to Stay and ordered
Phase Il of the OSC Proceeding stayed contingent upon certain conditions, which have been met.

See Sakumoto Decl. 1 9-10.

396145.3



On February 1, 2019, Piilani filed its Motion to Dismiss the Order to Show Cause

Proceeding (“Motion to Dismiss™) arguing the OSC Proceeding should be dismissed because

(a) Phase I has not been, and cannot be, completed; (b) the oral findings of Phase | are no longer
factually accurate and there is no basis to proceed with Phase Il; and (c) Piilani substantially
commenced use of the Petition Area. The Commission considered the Motion to Dismiss during
two days of hearings on February 20-21, 2019, and voted to set an evidentiary hearing on the
issues presented in the Motion to Dismiss. See id. 11 11-12.

On March 1, 2019, the Commission issued a letter to the parties and Intervenors setting
forth the schedule to file their witness lists, exhibit lists, and position statements. See Exhibit 1.
The Commission required Piilani and Honua*ula Partners, LLC (“HPL”) to file: “(1) a witness
list identifying all witnesses that will be providing testimony in support of the Motion to
Dismiss; (2) an exhibit list identifying all exhibits that will be submitted in support of the Motion
to Dismiss; and (3) all exhibits identified in the aforementioned exhibit list.” The Commission
instructed the Office of Planning, the County of Maui Department of Planning, and Intervenors
to file “their respective position statements on the Motion to Dismiss as well as any memoranda
or other documentary information in response or in rebuttal to the documents submitted” by
Piilani or HPL and to file *“as appropriate a rebuttal witness list, a rebuttal exhibit list, and all
rebuttal exhibits.”

The Commission’s Order Setting Evidentiary Hearing on Issues Presented by Petitioners’
Motion to Dismiss the Order to Show Cause Proceeding was filed on March 4, 2019. See
Exhibit 2.

Piilani filed its Witness List and Exhibit List on March 7, 2019. See Exhibits 3-4.

Piilani subsequently filed an Amended Exhibit List on March 13, 2019 and submitted a Second
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Amended Exhibit List to the Commission on May 27, 2020. See Exhibits 5-6. HPL filed its
List of Witnesses, List of Exhibits, and its exhibits on March 7, 2019. See Exhibit 7. The
Office of Planning filed its List of Witnesses and List of Exhibits on March 21, 2019. See
Exhibit 8. The County of Maui filed its List of Witnesses and List of Exhibits on March 22,
2019. See Exhibit 9.

Intervenors filed their Position Statement, List of Exhibits, and List of Witnesses on
March 19, 2019. See Exhibit “10.” In their Exhibit List, Intervenors seek to reserve the right “to
use every exhibit previously accepted into evidence by the Commission during Phase I of this
OSC hearing” and “to use each and every exhibit that any party to these proceedings identifies or
offers into evidence in the upcoming proposed hearing.” See Exhibit 10 at 8. In their Witness
List, which is similarly overly broad and non-specific, Intervenors seek to reserve the right to
call “any witness identified or offered by any party to these proceedings in the upcoming
proposed hearing, either for the purpose of direct, cross examination, and/or rebuttal testimony,”
“any witness who previously testified in Phase I, or who was identified on any of the party’s
previous witness lists,” and “rebuttal witnesses as deemed necessary based on the testimony or
documents presented by any other party to this proceeding, including but not limited to state or
county officials or employees.” See Exhibit 10 at 9.

1. ANALYSIS

HAR § 15-15-55.1(c) states in part: “all intervenors granted intervention shall submit all

exhibits to substantiate their position on the boundary amendment petition.”* The chairperson,

! Pursuant to HAR § 15-15-93(c), “a hearing on an order to show cause [shall be
conducted] in accordance with the requirements of subchapter 7, where applicable.” Given that
the matter at issue is the evidentiary hearing on issues presented by Petitioners’ Motion to
Dismiss the Order to Show Cause Proceeding, and HAR § 15-15-55.1 is a section in subchapter
7, HAR § 15-15-55.1 applies to this proceeding.

-4-
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presiding officer, or the executive officer shall be authorized to hold a prehearing conference

“for the purpose of . . . arranging for the exchange of proposed exhibits or proposed written

testimony, . . . exchanging names of witnesses, limitation of number of witnesses, . . . and such

other matters as may expedite orderly conduct and disposition of the hearing.” HAR § 15-15-

57(a) (emphases added). HAR § 15-15-57(b) states in part:

The chairperson, presiding officer, or the executive officer may issue a prehearing
conference order that shall establish a schedule for the mutual exchange of
exhibits and identification of witnesses . . . No party shall be allowed to present
additional exhibits or witnesses that are material or substantial and not identified
within the schedule provided by the prehearing conference order, unless the
presenting party provides good cause or the exhibit or witness is being presented
for rebuttal purposes, or by stipulation of the parties with the permission of the
commission.

(Emphasis added). Consistent with the foregoing, the Commission instructed Piilani to file “a
witness list identifying all witnesses that will be providing testimony . . .” and “an exhibit list
identifying all exhibits that will be submitted . . ..” See Exhibit 1. Additionally, the
Commission required the other parties to “file with the Commission and serve upon all the other
parties as appropriate a rebuttal witness list, a rebuttal exhibit list, and all rebuttal exhibits.” See
Exhibit 1.

The purpose of the rules and instructions is clear: hearing by ambush is neither allowed
nor tolerated. To permit a full, fair and orderly hearing—and to ensure that the Commission is
presented with the relevant information necessary to make a fully-informed decision—the parties
must disclose the specific identity of witnesses and exhibits. This necessarily means that each

party must disclose the identity of specific individuals and specific documents.? Four of the five

2 The Commission’s rules further contemplate the need for a specific list of witnesses and
exhibits. The rules state “[t]o avoid unnecessary cumulative evidence, the presiding officer may
limit the number of witnesses or the time for testimony upon a particular issue.” HAR § 15-15-
65.

-5-
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parties in this case did just that. Only the Intervenors failed to do so. Instead, they generally
described broad categories of unnamed witnesses and unidentified documents.

The Intervenors’ Exhibit List allows Intervenors to use every exhibit previously accepted
into evidence and to use the exhibits of any party to the proceedings. Similarly, the Intervenors
have reserved the right to call any witness who previously testified or was identified on a
previous witness list, and any witness identified by any party. See Exhibit 10 at 8-9. These
broadly worded statements enable Intervenors to keep the door open for any witness or exhibit
without committing to any specificity with regard to its witness or exhibit lists. To permit the
Intervenors to do so undermines the Commission’s ability to ensure a full and fair hearing, and is
prejudicial to all other parties.

IV. CONCLUSION

For the foregoing reasons, Piilani requests that the Commission grant Petitioners’ Motion
to Strike Intervenors’ Witness List and Exhibit List, Filed March 19, 2019.

DATED: Honolulu, Hawai‘i, May 27, 2020.

/s/ Randall F. Sakumoto
RANDALL F. SAKUMOTO
KELSEY S. YAMAGUCHI
MARGERY S. BRONSTER
REXY. FUJICHAKU

Attorneys for PIILANI PROMENADE
SOUTH, LLC and PIILANI PROMENADE
NORTH, LLC
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BEFORE THE LAND USE COMMISSION

OF THE STATE OF HAWAI‘I
In the Matter of the Petition of Docket No. A94-706
DECLARATION OF

RANDALL F. SAKUMOTO; EXHIBITS
“17-410”

KAONOULU RANCH to Amend the
Agricultural Land Use District Boundary
into the Urban Land Use District for
Approximately 88 acres at Kaonoulu,
Makawao-Wailuku, Maui, Hawai‘i; Tax
Map Key Nos. (2) 2-2: por. 15 and 3-9-
01:16

N N N N N N N N N N N N N

DECLARATION OF RANDALL F. SAKUMOTO

I, RANDALL F. SAKUMOTO, hereby declare:

1. I am licensed to practice law in all courts of the State of Hawai‘i.

2. I am an attorney with the law firm of McCorriston Miller Mukai MacKinnon
LLP, attorneys for Petitioners Piilani Promenade South, LLC and Piilani Promenade North, LLC
(collectively, “Piilani), as referenced above in this matter.

3. I make this declaration upon my own personal knowledge and am competent to
testify to all matters set forth herein, and submit the same in support of Petitioners’ Motion to
Strike Intervenors’ Exhibit List and Witness Lists, Filed March 19, 2019, submitted concurrently
herewith and made a part hereof by reference.

4. As an attorney at McCorriston Miller Mukai MacKinnon LLP, | have personal
knowledge of the filings in the above-referenced case and access to records and files kept in the

normal course of the business conducted by McCorriston Miller Mukai MacKinnon LLP.
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5. Piilani owns six of the seven tax map key parcels (collectively, the “Petition
Area”) encumbered by the Findings of Fact, Conclusions of Law, and Decision and Order issued
by the Commission on February 10, 1995 in Docket No. A94-706 (the “D&QO”).

6. On May 23, 2012, Maui Tomorrow Foundation, Inc., South Maui Citizens for
Responsible Growth, and Daniel Kanahele (collectively, the “Intervenors”) filed a Motion for a
Hearing, Issuance of Order to Show Cause, and Other Relief (the “OSC Motion”) alleging
Piilani’s intended use of the Petition Area violated Conditions 5, 15, and 17 of the D&O.

7. On September 10, 2012, the Commission granted the OSC Motion, issued the
Order to Show Cause (“OSC™), and ordered the OSC Proceeding to occur in two parts: Phase |
and Phase I1.

8. At a meeting on February 7, 2013, the Commission orally found that Piilani’s
proposed uses of the Petition Area violated Conditions 5, 15, and 17. No written order reflecting
that oral decision was entered. The Commission did not proceed to Phase Il at that time.

9. On April 18, 2013, Piilani filed a Motion to Stay Phase Il of the OSC Proceeding

(the “Motion to Stay”). Piilani requested a stay so the Commission could consider Piilani’s

Motion for Order Amending the Findings of Fact, Conclusions of Law, and Decision and Order
dated February 10, 1995, which contemplated an amendment to the D&O to permit additional
uses of the Petition Area.

10.  OnJune 27, 2013, the Commission granted the Motion to Stay and ordered Phase
Il of the OSC Proceeding stayed contingent upon certain conditions, which have been met.

11.  On February 1, 2019, Piilani filed its Motion to Dismiss the Order to Show Cause

Proceeding (“Motion to Dismiss™) arguing the OSC Proceeding should be dismissed because

(a) Phase I has not been, and cannot be, completed; (b) the oral findings of Phase I are no longer
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factually accurate and there is no basis to proceed with Phase Il; and (c) Piilani substantially
commenced use of the Petition Area.

12.  The Commission considered the Motion to Dismiss during two days of hearings
on February 20-21, 2019, and voted to set an evidentiary hearing on the issues presented in the
Motion to Dismiss.

13.  Attached hereto as Exhibit 1 is a true and correct copy of the letter, dated
March 1, 2019, from Jonathan Likeke Scheuer, Chairperson of the Land Use Commission of the
State of Hawai‘i.

14.  Attached hereto as Exhibit 2 is a true and correct copy of the Order Setting
Evidentiary Hearing on Issues Presented by Petitioners’ Motion to Dismiss the Order to Show
Cause Proceeding, filed March 4, 2019.

15.  Attached hereto as Exhibit 3 is a true and correct copy of Petitioners” Witness
List, filed March 7, 20109.

16.  Attached hereto as Exhibit 4 is a true and correct copy of Petitioners’ Exhibit
List, filed March 7, 20109.

17.  Attached hereto as Exhibit 5 is a true and correct copy of Petitioners” Amended
Exhibit List, filed March 13, 20109.

18.  Attached hereto as Exhibit 6 is a true and correct copy of Petitioners’ Second
Amended Exhibit List, submitted to the Commission on May 27, 2020.

19.  Attached hereto as Exhibit 7 is a true and correct copy of Honua‘ula Partners,
LLC’s: (1) List of Witnesses; (2) List of Exhibits; (3) Exhibits “4” — “5,” filed March 7, 2019.

20.  Attached hereto as Exhibit 8 is a true and correct copy of the Office of Planning’s

List of Witnesses, List of Exhibits, and resume of Rodney Funakoshi, filed March 21, 2019.
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21.  Attached hereto as Exhibit 9 is a true and correct copy of the County of Maui
Planning Department’s List of Witnesses and List of Exhibits, filed March 22, 2019.

22.  Attached hereto as Exhibit 10 is a true and correct copy of Intervenors’:
(1) Position Statement; (2) List of Exhibits; (3) List of Witnesses, filed March 19, 2019.

I, RANDALL F. SAKUMOTO, declare under penalty of law that the foregoing is true
and correct.

Executed this 27th day of May, 2020, at Honolulu, Hawai'i.

/s/ Randall F. Sakumoto
RANDALL F. SAKUMOTO
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BEFORE THE LAND USE COMMISSION

OF THE STATE OF HAWAT'T

In The Matter Of The Petition Of
KA'ONO'ULU RANCH

To Amend The Agricultural Land Use
District Boundary Into The Urban Land
Use District For Approximately 88
Acres Of Land At Ka'ono'uly,
Makawao-Wailuku, Maud, Hawai'i,
Tax Map Key: 3-9-01: 16, 169, And

170 Through 174

)
)
)
)
)
)
)
).
)
.
)
)

DOCKET NO. A%4-706

ORDER SETTING EVIDENTIARY
HEARING ON ISSUES PRESENTED
BY PETITIONERS’ MOTION TO
DISMISS THE ORDER TO SHOW
CAUSE PROCEEDING; AND
CERTIFICATE OF SERVICE

PETITIONERS’ MOTION TO DISMISS THE ORDER TO SHOW CAUSE PROCEEDING

AND

CERTIFICATE OF SERVICE

This is to certify thatthis is a true and correct
copy of the document on file in the office of the
State Land Use Commigsion, Honolulu, Hawai'i.

March 4, 2019 by

(2"

Executive Officer

N

X
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BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWAT']

In The Matter Of The Petition Of DOCKET NO. A%4-706

ORDER SETTING EVIDENTIARY
HEARING ON ISSUES PRESENTED
BY PETITIONERS’ MOTION TO
DISMISS THE ORDER TO SHOW
CAUSE PROCEEDING; AND
CERTIFICATE-OF SERVICE

KA'ONO'ULU RANCH

To Amend The Agricultural Land Use
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Makawao-Wailuku, Maui, Hawai'i,
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ORDER SETTING EVIDENTIARY HEARING ON ISSUES PRESENTED BY
PETITIONERS’ MOTION TO DISMISS THE ORDER TO SHOW CAUSE PROCEEDING
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BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWAI']

In The Matter Of The Petition Of DOCKET NO. A94-706
ORDER SETTING EVIDENTIARY
HEARING ON ISSUES PRESENTED
BY PETITIONERS” MOTION TO
DISMISS THE ORDER TO SHOW
CAUSE PROCEEDING

KA'ONO'ULU RANCH

To Amend The Agricultural Land Use
District Boundary Into The Urban Land
Use District For Approximately 88
Acres Of Land At Ka'ono'uly,
Makawao-Wailuku, Maui, Hawai'i,
Tax Map Key: 3-9-01: 16, 169, And

170 Through 174

N e N e e et N N e N

ORDER SETTING EVIDENTIARY HEARING ON ISSUES PRESENTED BY
PETITIONERS MOTION 'T'O DISMISS THE ORDER TO SHOW CAUSE PROCEEDING

On February 1, 2019, Pi‘ilani Promenade South, LLC, and Pi'ilani
Promenade North, LLC (collectively “Pi‘ilani” or “Petitioners”), filed a Motion to
Dismiss the Order to Show Cause Proceeding; Memorandum in Support of Motion;
Declaration -Qf Randall B. Sakumoto; Exhibit “1”; and Certificate of Service (collectively
“Motion to Dismiss”), pursuant to Hawai'i Administrative Rules (“HAR") §15-15-70. In
its Motion to Dismiss, Pi‘ilani requeste& that the State of Hawai'i Land Use Commission

(“Commission”) dismiss the Order to Show Cause ("OSC”) proceeding because (1) the

Docket No. A94-706 Ka'ono'ulu Ranch 1
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Commission lacks the authority to conclude Phase I of the OSC proceeding and
commence Phase II of the OSC proceeding; (2) the Commission’s oral findings of
violation in Phase I of the OSC proceeding are no longer factually accurate and cannot
serve as a basis for Phase II of the OSC proceeding; and (3) the Commission does not
have the authority to enforce reversion or otherwise reclassify the real property at issue
under Docket No. A94-706 through Phase II of the OSC proceeding because Pi'ilani has
substantially commenced use of the Petition Area. Pi'ilani further requested a hearing
on the Motion to Dismiss.

On February 4, 2019, Honua'ula Partners, LLC ("Honua'ula”), filed a
Joinder to Petitioners” Motion to Dismiss the Order to Show Cause Proceeding filed
February 1, 2019, and Certificate of Service.

On February 7, 2019, Maui Tomorrow Foundation, Inc.; South Maui
Citizens for Responsible Growth; and Daniel Kanahele (collectively “Intervenors”) filed
a Memorandum in Opposition to Petitioners’ Motion to Dismiss the Order to Show
Cause Proceeding, Filed 2/1/2019, and Certificate of Service.

On February 12, 2019, the State of Hawai'i Office of Planning (“OP”) filed
a Response to Petitioner’s Motion to Dismiss the Order lo Show Cause Proceeding and

Certificate of Service.

Docket No. A94-706 Ka'ono'ulu Ranch
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On February 13, 2019, Pi'ilani filed a Reply Memorandum in Support of
Their Motion to Dismiss the Order to Show Cause Proceeding, Filed February 1, 2019,
and Certificate of Service.

On February 14, 2019, OP filed a Withdrawal of Response to Petitioner’s
Motion to Dismiss the Order to Show Cause Proceeding, and Amended Response to
Petitioner’s Motion to Dismiss the Order to Show Cause Proceeding and Certificate of
Service.

- On February 14, 2019, the Cotinty of Maui Department of Planning (“DP”)
filed a Response to Petitioners’ Motion to Dismiss the Order to Show Cause Proceeding
and Certificate of Setvice.

The Commission considered the Motion to Dismiss at its meeting on
February 20, 2019, at the Maui Arts & Cultural Centet, Alexa Higashi Meeting Room,
One Cameron Way, Kahului, Maui, Hawai'i. Randall F. Sakumoto, Esq.; Lisa W.
Cataldo, Esq.; and Catherine A. Taschner, Esq, appeared on behalf of Pi'ilani. Curtié T.
Tabata, Esq., appeared on behalf of Honua'ula. Michael J. Hopper, Esq., and Michele
McLean appeared on behalf of the DP. Dawn T. Apuna, Esq,, and Rodney Funakoshi (

appeared on behalf of OP. Tom Pierce, Esq. appeared on behalf of the Intervenors.!

1 Atthe beginning of the meeting, Commissioner Gary Okuda disclosed that attorneys at the firm of
Pi’ilani’s counsel represent adverse parties in two of his pending cases, but that this would not affect his
decision-making in this proceeding. There were no objections by the parties to Commissioner Okuda’s
continued participation in this matter.
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At the meeting, the Commission heard public testimony from Mike
Moran, Harry Lake, Mark Hyde, and Albert Perez. During his testimony, Mr. Lake,
Chief Executive Officer for Koa Partners,? provided a Modified Plan depicting the
current development proposal for the Petition Area, Following the receipt of public
testimony, Pi'ilani proceeded with its presenta’tionbn its Motion to Dismiss.
Honua'ula, the DP, and OP followed in turn with their respective arguments on
Pi‘ilani’s Motion to Dismiss. Upon the completion of OP’s case, the Commission
recessed its proceeding on the Motion to Dismiss.

On February 21, 2019, the Commission reconvened at the Maui Arts &
Cultural Center, Alexa Higashi Meeting Room, to consider Pi'ilani’s Motion to Dismiss.
At this time, Pi‘ilani withdrew the Modified Plan of the Petition Area submitted by Mr.
Lake from the Commission’s consideration and stated, among other things, that they
would be proceeding with the original development for the Petition Area as proposed
by its predecessor in the docket, I(a"ono’"ulu Ranch. Intervenors then presented their
arguments on the Motion to Dismiss. Following discussion, a motion was made and

seconded to set an evidentiary hearing on the issues presented in Pi'ilani’s Motion to

2 Koa Partners was retained by Pi'ilani to lead the approval, design, and development efforts, and to
identify, contact, and discuss the development of the Petition Area with stakeholders, including the
Intervenors.
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Dismiss. Upon further discussion, a vote was taken on this motion. ._'Ihere being a vote
tally of 8 ayes and 0 nays, the motion passed.®
ORDER

This Comunission, having duly considered Pi'ilani’s Motion to Dismiss,
the oral and written arguments of the parties in the proceeding, and a motion having
been made and seconded at a meeting on February 21, 2019, in Kahului, Maui, Hawai'i,
| and the motion having received the affirmative votes required by HAR §15-15-13, and
there being good cause for the motion,

HEREBY ORDERS that an evidentiary hearing be set on the issues

presented by Pi'ilani’s Motion to Dismiss.

//

_

e
-

/

3 There are currently eight sitting members an the Commission. The Kaua'i seat is vacant.
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ADOPTION OF ORDER

This ORDER shall take effect upon the date this ORDER is certified by this

Commission.
Done at Wailuku, Hawai’i, this 4th, day of March, 2019, per motion on
February 20, 2019.

LAND USE COMMISSION

APPROVED AS TO FORM STATE OF HAWAITT

'?‘awé-&-U' S. IL\"AS b-.m‘a,,.a.
Deputy Attorney General

By [ .
JONJAHAN SCHEUER
Chairperson and Commissioner

Filed and effective on:

03/04/2019

DANIEL ORODENKER
Executive Officer
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169, And 170 Through 174

DOCKET NO. A%4-706

CERTIFICATE OF SERVICE

- CERTIFICATE OF SERVICE

I hereby certify that a copy of the ORDER SETTING EVIDENTIARY HEARING ON ISSUES
PRESENTED BY PETITIONERS” MOTION TO DISMISS THE ORDER TO SHOW CAUSE

PROCEEDIN AND CERTIFICATE OF SERVICE was served upon the following by either by

hand delivery or depositing the same in the U. S. Postal Service by regular or cettified mail as

noted:

HAND REGULAR | CERTIFIED

DIRECTOR Office of Planning
235 8. Beretania Street Rm. 600
Honolulu, Hawai'i 96813

DELIVERED MAIL MAIL

X

DAWN TAKEUCHI-APUNA, ESQ.
Deputy Attorney General '
Hale Auhau, Third Floor

425 Queen Street

Honelulu, Hawai'i 96813




REGULAR
MAIL

HAND
DELIVERED

CERTIFIED
MAIL

TOM PIERCE
PO Box 798
Makawao, Hawaii 96768

MICHELE MCLEAN

Director, County of Maui
Planning Department

250-8. High St Kalana Pakui Bldg
Ste 200

Wailuku, Hl 96793

MICHAEL HOPPER, Esq.
Deputy Corporation Counsel
200 S. High St,

Kalana O Maui Bldg 3rd Flr
Wailuku, HI 96793

MecCorriston Miller Mukai
MacKinnon LLP

RANDALL SAKUMOTO, Esq
Five Waterfront Plaza, 4th Floor
500 Ala Moana Boulevard
Honolulu, Hawai'i 96813

X

BENJAMIN M. MATSUBARA,
#993-0

CURTIS T. TABATA, #5607-0
Matsubara-Kotake

888 Mililani Street, Suite 308
Honoluly, Hawaii 96813

Executive Officer

Honolulu, Hawai'i, March 4, 2019.
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McCORRISTON MILLER MUKAT MacKINNON LLP

RANDALL F. SAKUMOTO 4848

LISA W. CATALDO 6159 . . 20
CATHERINE A. TASCHNER 9585 MY MAR - P 135
Five Waterfront Plaza, 4th Floor

500 Ala Moana Boulevard

Honolulu, Hawai‘i 96813

Telephone: (808) 529-7300

Facsimile: (808) 524-8293

Attorneys for Petitioners
PHLANI PROMENADE SOUTH, LLC and
PHLANI PROMENADE NORTH, LLC

BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWAI‘]
In the Matter of the Petition of Docket No. A94-706

PETITIONERS® WITNESS LIST;
CERTIFICATE OF SERVICE

)
)
KAONOULU RANCH to Amend the )
Agricultural Land Use District Boundary )
into the Urban Land Use District for )
Approximately 88 acres at Kaonoulu, )
Makawao-Wailuku, Maui, Hawai‘i; Tax )
Map Key Nos. (2) 2-2-02: por. 15 and 3-9- )
01:16 )

)

PETITIONER’S WITNESS LIST
Petitioners PIILANI PROMENADE SOUTH, LLC and PIILANI PROMENADE
NORTH, LLC, pursuant to Hawaii Administrative Rules § 15-15-57, state that they may call the
following witness at the hearing of the above matter:
1. Robert D. Poynor
Sarofim Realty Advisors

8115 Preston Rd., Ste. 400
Dallas, TX 75225

391533.1 Exhibit 3



391533.1

Darren T. Unemori

Warren S. Unemori Engineering, Inc.

Wells Street Professional Center
2145 Wells St., Ste. 403
Wailuku, HI 96793

Kenneth F. Gift

Goodfellow Bros.

1300 N. Holopono St., Ste. 201
Kihei, HI 96753

Harry Lake

Koa Partners

4144 N. Central Expy., Ste. 510
Dallas, TX 75204

Michael Packard

SSFM International, Inc.
501 Sumner St., Ste. 620
Honolulu, HI 96817

Tanya Lee-Greig

‘Aina Archaeology

725 Kapiolani Blvd., 4" Floor
Honolulu, HI 96813

Any witnesses necessary to authenticate documents.

Any witness identified by any other party in this matter.

Any necessary rebuttal witnesses.

DATED: Honolulu, Hawai‘i, March 7, 2019.

2L

RANDALL P, SAKUMOTO
LISA W. CATALDO
CATHERINE A. TASCHNER

Attorneys for PIILANI PROMENADE

- SOUTH, LLC and PIILANI PROMENADE

NORTH, LLC



BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWAI‘I

In the Matter of the Petition of Docket No. A94-706

)
KAONOULU RANCH to Amend the ) CERTIFICATE OF SERVICE
Agricultural Land Use District Boundary )
into the Urban Land Use District for )
Approximately 88 acres at Kaonoulu, )
Makawao-Wailuku, Maui, Hawai‘i; Tax )
Map Key Nos. (2) 2-2: por. 15 and )
3-9-01:16 )

)

CERTIFICATE OF SERVICE
T hereby certify that a copy of the foregoing document will be duly served upon the
following persons by electronic mail (“EM™), or by mailing said copy, postage prepaid, first
class, in a United States post office (“M™) or by hand delivery (“HD") in the manner indicated,

addressed as set forth below:

DANIEL ORODENKER, Executive Officer  Daniel E. Orodenker@dbedt hawaii.gov (HD,
Land Use Commission, State of Hawai‘i EM)

235 South Beretania Street

Room 406, Leiopapa A Kamehameha Bldg.

Honolulu, Hawai‘i 96813

DAWN T. APUNA, Esq. Dawn. T Apuna@hawaii.gov (HD, EM)
Deputy Attorney General

State of Hawai‘i

Department of the Attorney General

Hale Auhau, Third Floor

425 Queen Street

Honolulu, Hawai‘i 96813

351533.1



LEO R. ASUNCION, JR., Director Leo. R dsuncion@hawaii.gov (HD, EM)
Office of Planning, State of Hawai‘i

235 South Beretania Street

Room 600, Leiopapa A Kamehameha Bldg.

Honoluly, Hawai‘i 96813

ANN CUA, Planning Supervisor Ann.Cua@co.maui. hi.us (M, EM)
MICHELE CHOUTEAU MCLEAN Michele. MclLean@co.maui. hi.us (EM)
County of Maui

Planning Department

One Main Plaza
2200 Main Street, Suite 315
Wailuku, Maui, Hawai‘i 96793

PATRICK K. WONG, Esq. Pat. Wong@co.maui. hi.us (M, EM)
MICHAEL HOPPER, Esq. Michael Hopper@co.maui. hi.us (EM)

KRISTIN TARNSTROM, Esq.
Department of Corporation Counsel
200 South High Street, Room 322
Wailuku, Hawai‘i 96793

TOM PIERCE, Esq. Tom@mauilandlaw.com (M, EM)
P.O. Box 798
Makawao, Hawai‘li 96768

BENJAMIN M. MATSUBARA, Esg. CTabata@m-klawyers.com (HD, EM)
CURTIS T. TABATA, Esq.

888 Mililani Street, Suite 308

Honolulu, Hawai‘i 96813

DATED: Honolulu, Hawai‘i, March 7, 2019.

ALL F. SAKHUMATO
LISA W. CATALDO
CATHERINE A. TASCHNER

Attorneys for PIILANI PROMENADE
SOUTH, LLC and PIILANI PROMENADE
NORTH, LLC

391533.1 ’ 2



McCORRISTON MILLER MUKAI MacKINNON LLP L

RANDALL F. SAKUMOTO 4848
LISA W. CATALDO 6159 SRR - P B3y
CATHERINE A. TASCHNER 9585

Five Waterfront Plaza, 4th Floor

500 Ala Moana Boulevard

Honoluluy, Hawai‘i 96813

Telephone: (808) 529-7300

Facsimile: (808) 524-8293

Attorneys for Petitioners
PHLANI PROMENADE SOUTH, LLC and
PIILANI PROMENADE NORTH, LLC

BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWAI‘L
Docket No. A94-706

In the Matter of the Petition of

PETITIONERS® EXHIBIT LIST;
CERTIFICATE OF SERVICE

KAONOULU RANCH to Amend the
Agricultural Land Use District Boundary
into the Urban Land Use District for

Approximately 88 acres at Kaonoulu, Evidentiary Hearing:
Makawao-Wailuku, Maui, Hawai‘i; Tax Date: April 9, 2019
Map Key Nos. (2) 2-2-02: por. 15 and 3-9- Time: TBD '

01:16

R T N T N g N S W N

PETITIONER’S EXHIBIT LIST

DESCRIPTION PARTY
OBJECTIONS

ADMIT

1 Docket No. A94-706, Findings of Fact, Conclusions of Law, and
Decision and Order, dated February 10, 1995

2 Docket No. A94-706, February 7, 2013 Transcript

Exhibit 4

391536.3




Declaration of baxren T. Unemori dated January 9, 2019;

3
Exhibits “A”-“I” (Submitted with Petitioners’ Memorandum in
Opposition to Intervenors’ Motion to Conduct Phase II of
Contested Case Pending Since 2012, and for Final Decision,
Filed December 3, 2018, filed January 10, 2019 (“Petitioners’
MIO™)

4 Declaration of Kenneth F. Gift dated January 9, 2019; Exhibit
“J” (Submitted with Petitioners’ MIQO)

5 Declaration of Robert D. Poynor dated January 10, 2019;
Exhibits “K”-“L” (Submitted with Petitioners” MIO)

6 Declaration of Harry Lake dated January 31, 2019; Exhibits
“A”-“B” (Submitted with Petitioners’ Motion to Dismiss the
Order to Show Cause Proceeding, filed February 1, 2019)

7 Subdivision Bonds, Bond Nos. SU1102685-SU1102697

8 Proposed site plan with Roadway Reserve Lots in redline

9 Proposed site plan with Roadway Reserve Lots in redline and
124-foot wide East Kaonoulu Street right-of-way in blackline

10 Photos “A” to “D” showing materials located on project site

11 Photos “A” to “G” of community meetings held in 2018

12 Article published in The Maui News, dated September 14, 2018,
entitled “Community meeting planned on proposed Kihei
development”

13 Project Infrastructure and Estimated Cost

14 Permits and Approvals to be Obtained

391536.3




Cover Letter dated April 23, 2013 to the Commission with
enclosures: Tenth Annual Report of Kaonoulu Ranch, Eleventh
Annual Report of Piilani Promenade South, LLC, Piilani
Promenade North, LLC, and Honuaula Partners, LL.C, Successor
Petitioners of Kaonoulu Ranch, Twelfth Annual Report of
Piilani Promenade South, LLC, Piilant Promenade North, LLC,
and Honuaula Partners, LLC, Successor Petitioners to Kaonoulu
Ranch, and Thirteenth Annual Report of Piilani Promenade
South, LLC, Piilani Promenade North, LL.C, and Honuaula
Partners, LLC, Successor Petitioners to Kaonoulu Ranch

16

Fourteenth Annual Report of Successor Petitioners (2009}

17

Fifteenth Annual Report of Successor Petitioners (2010)

18

Sixteenth Annual Report of Piilani Promenade South, LLC and
Piilani Promenade North, LLC, Successor Petitioners to
Kaonoulu Ranch (2011)

19

Seventeenth Annual Report of Piilani Promenade South, LLC
and Piilani Promenade North, LLC, Successor Petitioner to
Kaonoulu Ranch (2012)

20

Eighteenth Annual Report of Piilani Promenade South, LLC and
Piilani Promenade North, LLC, Successor Petitioner to
Kaonoulu Ranch (2013)

21

Nineteenth Annual Report of Piilani Promenade South, LLC and
Piilani Promenade North, LLC, Successor Petitioner to
Kaonoulu Ranch (2014)

22

Twentieth Annual Report of Piilani Promenade South, LLC and
Piilani Promenade North, LLC, Successor Petitioner to
Kaonoulu Ranch (2015)

23

Twenty-First Annual Report of Piilani Promenade South, LLC
and Piilani Promenade North, LLC, Successor Petitioners to
Kaonoulu Ranch (2016)

24

Twenty-Second Annual Report of Piilani Promenade South,
LLC and Piilani Promenade North, LLC, Successor Petitioners
to Kaonoulu Ranch (2017)

391536.3




25

Traffic Impact Opinion Letter dated March 7, 2019 from
Michael Packard, SSFM International

26

Resume of Michael Packard

27

Resume of Darren T. Unemori

391536.3

DATED: Hoﬁolulu, Hawai‘i, March 7, 2019.

7
NDALL F. SAKEVMOTO
LISA W. CATALDO
CATHERINE A. TASCHNER

Attorneys for PHLANI PROMENADE
SOUTH, LLC and PIILANI PROMENADE
NORTH, LLC



BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWAI‘I

In the Matter of the Petition of Docket No. A%4-706
KAONOULU RANCH to Amend the
Agricultural Land Use District Boundary
into the Urban Land Use District for
Approximately 88 acres at Kaonoulu,
Makawao-Wailuku, Maui, Hawai‘i; Tax
Map Key Nos. (2) 2-2: por. 15 and
3-9-01:16

CERTIFICATE OF SERVICE

)
)
)
)
)
)
)
)
)
)

CERTIFICATE OF SERVICE
1 hereby certify that a copy of the foregoing document will be duly served upon the
following persons by electronic mail (“EM™), or by mailing said copy, postage prepaid, first
class, in a United States post office (“M”) or by hand delivery (“HD") in the manner indicated, |

addressed as set forth below:

DANIEL ORODENKER, Executive Officer  Daniel E. Orodenker(@dbedt. hawaii.gov (HD,
Land Use Commission, State of Hawai‘i EM)

235 South Beretania Street '

Room 406, Leiopapa A Kamehameha Bldg,.

Honolulu, Hawai‘i 96813

DAWN T. APUNA, Esq. Dawn.T. Apuna@hawaii.gov (HD, EM)
Deputy Attorney General

State of Hawai‘i

Department of the Attorney General

Hale Auhau, Third Floor

425 Queen Street

Honelulu, Hawai‘i 96813

391536.3



LEO R. ASUNCION, JR., Director Leo. R Asuncion@hawaii.gov (HD, EM)

Office of Planning, State of Hawai‘i

235 South Beretania Street

Room 600, Leiopapa A Kamehameha Bldg.
‘Honolulu, Hawai‘i 96813

ANN CUA, Planning Supervisor Ann. Cual@co.maui. hi.us (M. EM)
MICHELE CHOUTEAU MCLEAN Michele. McLean@co.maui.hi.us (EM)
County of Maui

Planning Department

One Main Plaza

2200 Main Street, Suite 315
Wailuku, Maui, Hawai‘i 96793

PATRICK K. WONG, Esg. Pat. Wong@co.maui.hi.us (M, EM)
MICHAEL HOPPER, Esg. Michael. Hopper@co.maui. hi.us (EM)
KRISTIN TARNSTROM, Esq.

Department of Corporation Counsel

200 South High Street, Room 322

Wailuku, Hawai‘i 96793

TOM PIERCE, Esq. Tom@mauilandlaw.com (M, EM)
P.O. Box 798
Makawao, Hawai‘i 96768

BENJAMIN M. MATSUBARA, Esq. CTabata@m-kawyers.com (HD, EM)
CURTIS T. TABATA, Esq.

888 Mililani Street, Suite 308

Honolulu, Hawai‘i 96813

- DATED: Honolulu, Hawai‘i, March 7, 2019.

iENDALL/F §'KKTJMOTO

LISA W. CATALDO
CATHERINE A. TASCHNER

Attorneys for PIILANI PROMENADE
SOUTH, LLC and PIILANI PROMENADE
NORTH, LLC

391536.3 2



McCORRISTON MILLER MUKAI MacKINNON LLP ey

RANDALL F. SAKUMOTO 4848 ”
LISA W. CATALDO 6159 BOMAR I3 P 203
CATHERINE A. TASCHNER 9585 '
Five Waterfront Plaza, 4th Floor

500 Ala Moana Boulevard

Honolulu, Hawai‘i 96813

Telephone: (808) 529-7300

Facsimile: (808) 524-8293

Attorneys for Petitioners

PIILANI PROMENADE SOUTH, LLC and
PIILANI PROMENADE NORTH, LLC

BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWAI‘I
Docket No. A94-706

In the Matter of the Petition of

PETITIONERS’ AMENDED EXHIBIT
LIST; CERTIFICATE OF SERVICE

KAONOULU RANCH to Amend the
Agricultural Land Use District Boundary
into the Urban Land Use District for
Approximately 88 acres at Kaonoulu,
Makawao-Wailuku, Maui, Hawai‘i; Tax
Map Key Nos. (2) 2-2-02: por. 15 and 3-9-
01:16

Evidentiary Hearing:
Date: April 9, 2019
Time: TBD

PETITIONER’S AMENDED EXHIBIT LIST

1 Docket No. A94-706, Findings of Fact, Conclusions of Law, and
Decision and Order, dated February 10, 1995

2 Docket No. A94-706, February 7, 2013 Transcript

Exhibit 5
391935.1



 EXHIBIT | | PARIV . .
o . . - OBJECTIONS

3 Declaration of Darren T. Unemori dated January 9, 2019;
Exhibits “A”-“T” (Submitted with Petitioners’ Memorandum in
Opposition to Intervenors’ Motion to Conduct Phase II of
Contested Case Pending Since 2012, and for Final Decision,
Filed December 3, 2018, filed January 10, 2019 (“Petitioners’
MIO”))

4 Declaration of Kenneth F. Gift dated J anuafy 9, 2019; Exhibit
“J” (Submitted with Petitioners’ MIO)

5 Declaration of Robert D. Poynor dated January 10, 2019;
Exhibits “K”-“L” (Submitted with Petitioners’ MIO)

6 Declaration of Harry Lake dated January 31, 2019; Exhibits
“A”-“B” (Submitted with Petitioners’ Motion to Dismiss the
Order to Show Cause Proceeding, filed February 1, 2019)

7 Subdivision Bonds, Bond Nos. SU1102685-SU1102697

8 Proposed site plan with Roadway Reserve Lots in redline

9 Proposed site plan with Roadway Reserve Lots in redline and
124-foot wide East Kaonoulu Street right-of-way in blackline

10 Photos “A” to “D” showing materials located on project site

11 Photos “A” to “G” of community meetings held in 2018 and
Land Use Commission meeting held July 11, 2018

12 Article published in The Maui News, dated September 14, 2018,
entitled “Community meeting planned on proposed Kihei
development”

13 Project Infrastructure and Estimated Cost

14 Permits and Approvals to be Obtained

391935.1
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Cover Letter dated April 23, 2013 to the Commission with
enclosures: Tenth Annual Report of Kaonoulu Ranch, Eleventh
Annual Report of Piilani Promenade South, LLC, Piilani
Promenade North, LLC, and Honuaula Partners, LLC, Successor
Petitioners of Kaonoulu Ranch, Twelfth Annual Report of
Piilani Promenade South, LLC, Piilani Promenade North, LLC,
and Honuaula Partners, LLC, Successor Petitioners to Kaonoulu
Ranch, and Thirteenth Annual Report of Piilani Promenade
South, LLC, Piilani Promenade North, LLC, and Honuaula
Partners, LLC, Successor Petitioners to Kaonoulu Ranch

16

Fourteenth Annual Report of Successor Petitioners (2009)

17

Fifteenth Annual Report of Successor Petitioners (2010)

18

Sixteenth Annual Report of Piilani Promenade South, LL.C and
Piilani Promenade North, LLC, Successor Petitioners to
Kaonoulu Ranch (2011)

19

Seventeenth Annual Report of Piilani Promenade South, LLC
and Piilani Promenade North, LL.C, Successor Petitioner to
Kaonoulu Ranch (2012)

20

Eighteenth Annual Report of Piilani Promenade South, LLC and
Piilani Promenade North, LLC, Successor Petitioner to
Kaonoulu Ranch (2013)

21

Nineteenth Annual Report of Piilani Promenade South, LLC and
Piilani Promenade North, LLC, Successor Petitioner to
Kaonoulu Ranch (2014)

22

Twentieth Annual Report of Piilani Promenade South, LLC and
Piilani Promenade North, LLC, Successor Petitioner to
Kaonoulu Ranch (2015)

23

Twenty-First Annual Report of Piilani Promenade South, LLC
and Piilani Promenade North, LLC, Successor Petitioners to
Kaonoulu Ranch (2016)

24

Twenty-Second Annual Report of Piilani Promenade South,
LLC and Piilani Promenade North, LLC, Successor Petitioners
to Kaonoulu Ranch (2017)

391935.1




25 b;l“i“*afﬁci Imi)éct Opinion Letter dated March 7,2019 from
Michael Packard, SSFM International

26 Resume of Michael Packard

27 Resume of Darren T. Unemori

28 Resume of Tanya L. Lee-Greig

MAR 13 2019

L

RANDALL F. SAKUMOTO
LISA W. CATALDO
CATHERINE A. TASCHNER

DATED: Honolulu, Hawai‘i,

Attorneys for PIILANI PROMENADE
SOUTH, LLC and PIILANI PROMENADE
NORTH, LLC

391935.1 4



BEFORE THE LAND USE COMMISSION

OF THE STATE OF HAWAI‘I
In the Matter of the Petition of ) Docket No. A94-706
)
KAONOULU RANCH to Amend the ) CERTIFICATE OF SERVICE
Agricultural Land Use District Boundary )
into the Urban Land Use District for )
Approximately 88 acres at Kaonoulu, )
Makawao-Wailuku, Maui, Hawai‘i; Tax )
Map Key Nos. (2) 2-2: por. 15 and )
3-9-01:16 )
)
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing document will be duly served upon the
following persons by electronic mail (“EM™), or by mailing said copy, postage prepaid, first
class, in a United States post office (“M™) or by hand delivery (“HD”) in the manner indicated,

addressed as set forth below:

DANIEL ORODENKER, Executive Officer  Daniel. E. Orodenker@dbedt. hawaii. gov (HD,
Land Use Commission, State of Hawai‘i EM)

235 South Beretania Street

Room 406, Leiopapa A Kamehameha Bldg.

Honolulu, Hawai‘i 96813

DAWN T. APUNA, Esq. Dawn. T Apuna@hawaii.gov (HD, EM)
Deputy Attorney General

State of Hawai‘i

Department of the Attorney General

Hale Auhau, Third Floor

425 Queen Street

Honolulu, Hawai‘i 96813

391935.1



LEO R. ASUNCION, JR., Director Leo.R. Asuncion@hawaii.gov (HD, EM)
Office of Planning, State of Hawai‘i

235 South Beretania Street

Room 600, Leiopapa A Kamehameha Bldg.

Honolulu, Hawai‘i 96813

ANN CUA, Planning Supervisor Ann. Cua@co.maui. hi.us (M, EM)
MICHELE CHOUTEAU MCLEAN Michele. McLean@co.maui. hi.us (EM)
County of Maui

Planning Department

One Main Plaza

2200 Main Street, Suite 315
Wailuku, Maui, Hawai‘i 96793

EDWARD KUSH]I, Esq., Edward. kushi@co.maui. hi.us (M, EM)

Acting Corporation Counsel Michael Hopper@co.maui. hi.us (EM)
MICHAEL HOPPER, Esq.

KRISTIN TARNSTROM, Esq.
Department of Corporation Counsel
200 South High Street, Room 322
Wailuku, Hawai‘i 96793

TOM PIERCE, Esq. Tom@mauilandlaw.com (M, EM)
P.O. Box 798
Makawao, Hawai‘i 96768

BENJAMIN M. MATSUBARA, Esq. CTabata@m-klawyers.com (HD, EM)
CURTIS T. TABATA, Esq.

888 Mililani Street, Suite 308

Honolulu, Hawai‘i 96813

MAR 13 2019

{.\ ’K— ;/’,, gg Z'/'/a& =
NDALL F. SAKEMOTO
LISA W. CATALDO

CATHERINE A. TASCHNER

DATED: Honolulu, Hawai‘i,

Attorneys for PIILANI PROMENADE
SOUTH, LLC and PIILANI PROMENADE
NORTH, LLC

391935.1 2



McCORRISTON MILLER MUKAI MacKINNON LLP

RANDALL F. SAKUMOTO 4848
KELSEY S. YAMAGUCHI 10423
Five Waterfront Plaza, 4th Floor

500 Ala Moana Boulevard

Honolulu, Hawai‘i 96813

Telephone: (808) 529-7300

Facsimile: (808) 524-8293

BRONSTER FUJICHAKU ROBBINS

A Law Corporation

MARGERY S. BRONSTER 4750
REXY. FUJICHAKU 7198
1003 Bishop Street, Suite 2300

Honolulu, Hawai‘i 96813

Telephone: (808) 524-5644

Facsimile: (808) 599-1881

Attorneys for Petitioners
PIILANI PROMENADE SOUTH, LLC and
PIILANI PROMENADE NORTH, LLC

In the Matter of the Petition of

)
)
KAONOULU RANCH to Amend the )
Agricultural Land Use District Boundary )
into the Urban Land Use District for )
Approximately 88 acres at Kaonoulu, )
Makawao-Wailuku, Maui, Hawai‘i; Tax )
Map Key Nos. (2) 2-2-02: por. 15 and 3-9- )

)

)

01:16

BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWAI‘I

Docket No. A94-706

SERVICE

Evidentiary Hearing:
Date: July 8, 2020
Time: TBD

PETITIONERS” SECOND AMENDED EXHIBIT LIST

PETITIONERS” SECOND AMENDED
EXHIBIT LIST; CERTIFICATE OF

EXHIBIT

DESCRIPTION

PARTY
OBJECTIONS

ADMIT

1

Docket No. A94-706, Findings of Fact, Conclusions of Law, and
Decision and Order, dated February 10, 1995

409906.1

Exhibit 6




EXHIBIT DESCRIPTION PARTY ADMIT
OBJECTIONS

2 Docket No. A94-706, February 7, 2013 Transcript

3 Declaration of Darren T. Unemori dated January 9, 2019;
Exhibits “A”-“I” (Submitted with Petitioners’ Memorandum in
Opposition to Intervenors’ Motion to Conduct Phase 11 of
Contested Case Pending Since 2012, and for Final Decision,
Filed December 3, 2018, filed January 10, 2019 (“Petitioners’
MIO™))

4 Declaration of Kenneth F. Gift dated January 9, 2019; Exhibit
“J” (Submitted with Petitioners’ MI10)

5 Declaration of Robert D. Poynor dated January 10, 2019;
Exhibits “K”-“L” (Submitted with Petitioners’ MIO)

6 Declaration of Harry Lake dated January 31, 2019; Exhibits
“A”-“B” (Submitted with Petitioners’ Motion to Dismiss the
Order to Show Cause Proceeding, filed February 1, 2019)

7 Subdivision Bonds, Bond Nos. SU1102685-SU1102697

8 Proposed site plan with Roadway Reserve Lots in redline

9 Proposed site plan with Roadway Reserve Lots in redline and
124-foot wide East Kaonoulu Street right-of-way in blackline

10 Photos “A” to “D” showing materials located on project site

11 Photos “A” to “G” of community meetings held in 2018 and
Land Use Commission meeting held July 11, 2018

12 Article published in The Maui News, dated September 14, 2018,
entitled “Community meeting planned on proposed Kihei
development”

13 Project Infrastructure and Estimated Cost

14 Permits and Approvals to be Obtained

409906.1




EXHIBIT

DESCRIPTION

PARTY
OBJECTIONS

ADMIT

15

Cover Letter dated April 23, 2013 to the Commission with
enclosures: Tenth Annual Report of Kaonoulu Ranch, Eleventh
Annual Report of Piilani Promenade South, LLC, Piilani
Promenade North, LLC, and Honuaula Partners, LLC, Successor
Petitioners of Kaonoulu Ranch, Twelfth Annual Report of
Piilani Promenade South, LLC, Piilani Promenade North, LLC,
and Honuaula Partners, LLC, Successor Petitioners to Kaonoulu
Ranch, and Thirteenth Annual Report of Piilani Promenade
South, LLC, Piilani Promenade North, LLC, and Honuaula
Partners, LLC, Successor Petitioners to Kaonoulu Ranch

16

Fourteenth Annual Report of Successor Petitioners (2009)

17

Fifteenth Annual Report of Successor Petitioners (2010)

18

Sixteenth Annual Report of Piilani Promenade South, LLC and
Piilani Promenade North, LLC, Successor Petitioners to
Kaonoulu Ranch (2011)

19

Seventeenth Annual Report of Piilani Promenade South, LLC
and Piilani Promenade North, LLC, Successor Petitioner to
Kaonoulu Ranch (2012)

20

Eighteenth Annual Report of Piilani Promenade South, LLC and
Piilani Promenade North, LLC, Successor Petitioner to
Kaonoulu Ranch (2013)

21

Nineteenth Annual Report of Piilani Promenade South, LLC and
Piilani Promenade North, LLC, Successor Petitioner to
Kaonoulu Ranch (2014)

22

Twentieth Annual Report of Piilani Promenade South, LLC and
Piilani Promenade North, LLC, Successor Petitioner to
Kaonoulu Ranch (2015)

23

Twenty-First Annual Report of Piilani Promenade South, LLC
and Piilani Promenade North, LLC, Successor Petitioners to
Kaonoulu Ranch (2016)

24

Twenty-Second Annual Report of Piilani Promenade South,
LLC and Piilani Promenade North, LLC, Successor Petitioners
to Kaonoulu Ranch (2017)
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ADMIT

25

Traffic Impact Opinion Letter dated March 7, 2019 from
Michael Packard, SSFM International

26 Resume of Michael Packard

27 Resume of Darren T. Unemori

28 Resume of Tanya L. Lee-Greig

29 Docket No. A94-706, July 19, 2017 Transcript

30 Docket No. A94-706, July 20, 2017 Transcript

31 Letter of Testimony from Henry Rice, President of Kaonoulu
Ranch, dated July 17, 2017

32 Final Environmental Impact Statement for Piilani Promenade,
Volumes 1-5 (submitted to the Commission on June 27, 2017)

33 PowerPoint Presentation re Piilani Promenade Final
Environmental Impact Statement (received by the Commission
on July 20, 2017)

34 Twenty-Third Annual Report of Piilani Promenade South, LLC
and Piilani Promenade North, LLC, Successor Petitioners to
Kaonoulu Ranch (2018)

35 Twenty-Fourth Annual Report of Piilani Promenade South, LLC

and Piilani Promenade North, LLC, Successor Petitioners to
Kaonoulu Ranch (2019)

DATED: Honolulu, Hawai‘i, May 27, 2020.
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/s/ Randall F. Sakumoto

RANDALL F. SAKUMOTO
KELSEY S. YAMAGUCHI
MARGERY S. BRONSTER

REX'Y. FUJICHAKU

Attorneys for PIILANI PROMENADE
SOUTH, LLC and PIILANI PROMENADE

NORTH, LLC




BEFORE THE LAND USE COMMISSION

OF THE STATE OF HAWAI‘I

In the Matter of the Petition of

KAONOULU RANCH to Amend the
Agricultural Land Use District Boundary
into the Urban Land Use District for
Approximately 88 acres at Kaonoulu,
Makawao-Wailuku, Maui, Hawai‘i; Tax
Map Key Nos. (2) 2-2: por. 15 and
3-9-01:16

)
)
)
)
)
)
)
)
)
)

Docket No. A94-706

CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing document will be duly served upon the

following persons by electronic mail (“EM”), or by mailing said copy, postage prepaid, first

class, in a United States post office (“M”) or by hand delivery (“HD”) in the manner indicated,

addressed as set forth below:

DANIEL ORODENKER, Executive Officer

Land Use Commission, State of Hawai‘i
235 South Beretania Street

Room 406, Leiopapa A Kamehameha Bldg.

Honolulu, Hawai‘i 96813

DAWN T. APUNA, Esq.

Deputy Attorney General

State of Hawai‘i

Department of the Attorney General
Hale Auhau, Third Floor

425 Queen Street

Honolulu, Hawai‘i 96813

409906.1

Daniel.E.Orodenker@dbedt.hawaii.gov (M, EM)

Dawn.T.Apuna@hawaii.gov (M, EM)



MARY ALICE EVANS, Director (M)
Office of Planning, State of Hawai‘i

235 South Beretania Street

Room 600, Leiopapa A Kamehameha Bldg.
Honolulu, Hawai‘i 96813

ANN CUA, Planning Supervisor Ann.Cua@co.maui.hi.us (M, EM)
MICHELE CHOUTEAU MCLEAN Michele.McLean@co.maui.hi.us (EM)
County of Maui

Planning Department

One Main Plaza

2200 Main Street, Suite 315
Wailuku, Maui, Hawai‘i 96793

MOANA LUTEY, Esq., Moana.lutey@mauicounty.gov (M, EM)

Corporation Counsel Michael.Hopper@co.maui.hi.us (EM)
MICHAEL HOPPER, Esq.

KRISTIN TARNSTROM, Esq.
Department of Corporation Counsel
200 South High Street, Room 322
Wailuku, Hawai‘i 96793

TOM PIERCE, Esq. Tom@mauilandlaw.com (M, EM)
P.O. Box 798
Makawao, Hawai‘i 96768

BENJAMIN M. MATSUBARA, Esqg. CTabata@m-klawyers.com (M, EM)
CURTIS T. TABATA, Esg.

888 Mililani Street, Suite 308

Honolulu, Hawai‘i 96813

DATED: Honolulu, Hawai‘i, May 27, 2020.

/s/ Randall F. Sakumoto

RANDALL F. SAKUMOTO
KELSEY S. YAMAGUCHI

MARGERY S. BRONSTER
REX'Y. FUJICHAKU

Attorneys for PIILANI PROMENADE

SOUTH, LLC and PIILANI PROMENADE
NORTH, LLC

409906.1 2



OF COUNSEL:
MATSUBARA, KOTAKE & TABATA
A Law Corporation AR - A 3b

BENJAMIN M. MATSUBARA, #993-0
CURTIS T. TABATA, #5607-0

888 Mililani Street, Suite 308
Honolulu, Hawai'i 96813

Telephone: (808) 526-9566

Attorneys for Petitioner
HONUA'ULA PARTNERS, LLC

BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWATI'1

In the Matter of the Petition of Docket No. A94-706

KAONOULU RANCH to Amend the HONUA ULA PARTNERS,
Agricultural Land Use District Boundary into ) LLC'S: (1) LIST OF WITNESSES;
the Urban Land Use District for approximately ) (2) LIST OF EXHIBITS; (3)

88 acres at Kaonoulu, Makawao-Wailuku, ) EXHIBITS “4” —“5” AND

Maui, Hawaii; Tax Map Key Nos. 2-2-02:por. ) CERTIFICATE OF SERVICE
of 15 and 3-9-01:16 )
)

HONUA ULA PARTNERS, LLC'S:

(1) LIST OF WITNESSES; (2) LIST OF EXHIBITS; (3) EXHIBITS “4” - “5”

AND

CERTIFICATE OF SERVICE

Exhibit 7
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Honua'ula Partners, LLC
Cost Breakdown as of 12/20/18
1/6/2019

Land Entitlement/Planning S
Design & Engineering S
Legal S
Loan Interest Cost S
Project Mangement S
Property Taxes S
Marketing $
Miscellanous $

TOTAL S

Through 9/17/12
3,304,773.87
2,888,713.42

999,772.70
23,648,131.16
1,800,405.16
2,964,371.60
447,705.55
11,860,707.23

47,914,580.69

v »n v nn

W

9/18/12 through 12/20/18

1,599,854.33

229,749.78

2,237,490.98

69,547,899.71

1,347,395.20

4,152,686.10

230,020.12

235,171.33

79,580,267.55




BEFORE THE LAND USE COMMISSION

OF THE STATE OF HAWAITI'I
In the Matter of the Petition of Docket No. A%4-706
KAONOULU RANCH to Amend the

Agricultural Land Use District Boundary into )
the Urban Land Use District for approximately )

)
)
)

88 acres at Kaonoulu, Makawao-Wailuku, )
Maui, Hawaii; Tax Map Key Nos. 2-2-02:por. )
of 15 and 3-9-01:16 )

)

CERTIFICATE OF SERVICE

THE UNDERSIGNED HEREBY CERTIFIES that a true and correct file-marked
copy of the foregoing documeht was duly served upoﬁ the following parties VIA
ELECTRONIC MAIL and AS INDICATED BELOW at their last known address on March
7,2019:

DAWN TAKEUCHI-APUNA, ESQ. HAND-DELIVERY
Deputy Attorney General Dawn.T.Apuna@hawaii.gov
State of Hawai'i .

Department of the Attorney General

425 Queen Street

Honolulu, Hawai’i 96813

LEO R. ASUNCION, JR., DIRECTOR HAND-DELIVERY

Office of Planning, State of Hawai'i Leo.R.Asuncion@hawaii.gov

235 South Beretania Street, Room 600
Leiopapa A Kamehameha Bldg.
Honolulu, Hawai’i 96813



Y

ANN CUA

Maui County Planning Department
County of Maui, State of Hawai'i
2200 Main Street

One Main Plaza, Suite 315
Wailuku, Hawai‘i 96793

MICHAEL HOPPER, ESQ.
Deputy Corporation Counsel
Dept. of Corporation Counsel
County of Maui, State of Hawai'i
200 S. High Street, Floor 3
Wailuku, Hawai‘i 96793

CLIFFORD J. MILLER, ESQ.
RANDALL F. SAKUMOTO, ESQ.
500 Ala Moana Boulevard

4t Floor, Five Waterfront Plaza
Honolulu, Hawai‘i 96813

CERTIFIED MAIL
RETURN RECEIPT
REQUESTED
ann.cua@co.maui.hi.us

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
michael. hopper@co.maui.hi.us

HAND-DELIVERY
miller@mdlaw.com
sakumoto@mdlaw.com

Attorneys for Piilani Promenade South, LLC and

Piilani Promenade North, LLC

TOM PIERCE, ESQ.
P.O. Box 798
Makawao, Hawai’i 96768

Attorney for Maui Tomorrow Foundation, Inc.,
South Maui Citizens for Responsible Growth

and Daniel Kanahele

CERTIFIED MAIL
RETURN RECEIPT REQUESTED
tom@mauilandlaw.com



DATED: Honolulu, Hawai'i, March 7, 2019.

Of Counsel:
MATSUBARA, KOTAKE & TABATA BENJAMIN M. MATSUBARA
A Law Corporation CURTIST. TABATA

Attorneys for Petitioner
HONUA'ULA PARTNERS, LLC
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RESUME
Rodney Funakoshi

Planning Program Administrator, Land Use Division
State of ITawaii Office of Planning

Employment:
o Planning Program Administeator, Land Use Division, Office of Planning, 2011 -present
o Senior Project Manager, Planning and Development, Castle & Cooke Hawaii, 2007 - 2011
e  Senior Project Manager — Planning, Wilson Okamoto Corporation, 1987 —2007
Planner IV-VI, State of Hawaii Department of Planning and Economic Development, 1979 — 1987

Education:
o  Master of Urban and Regional Planning, University of Hawaii at Manoa

e Bachelor of Arts, Sociology, University of Hawaii at Manoa

txpertise: .
o Iawaii land/water use development permits o Invironmental assessments/EISs
o Community master plats o Water quality and wetlands permits
. o Public awareness and involvement o Land use development plans
e Infrastructure & erosion control plans o  Airport and military master plans
Experience:

M. Funakashi has managed a wide range of government and private sector planning and development
projects in Hawaii and the Pacific. Asa consulting planner he has represented majorland owners and
developers including Castle & Cooke Hawaii, Alexander and Baldwin, Stanford Carr Development,
‘Haseko, Gentry Hawaii, Ko Olina Resort, TSA International, Ouirigger Resorts, Kamehameha Schools,
and Kauai Lagoons. Development approvals processed include State land use boundary gmendment
petitions, Conservation District Use, Special Management Area permits, county zonmg, variance and
subdivision approvals, and Federal and State water quality permits.

Major public sector projects managed include the Ajea-Pear] City Livable Communities Plan, Hawaii
State Airport Systems Plan, Kailua-Kaneohe-Kahaluu Wastewater Facilities Plan, Waipahu Town Plan,
Maui Land Use Technical Study and Infrastructure Assessment, Kawaimui Marsh Master Plan, Hilo
International Airport Master Plan, Camp H.M. Smith Master Plan, Hawaii Water Resources Protection
Plan, Oahu Water Master Plan, Five-Year Boundary Review/Affordable Housing Study,
Grading/Erosion Control Ordinance Revision for Maui and Hawaii County, and Marine Education and

Training Center at Sand Island.

Mz Funakoshi has supervised the preparation of over 50 environmental assessments and environmental
impacts statements under Hawaii and Federal EIS laws for airperts, highways, harbors, schools,
military, land use, infrastructure, resort, commercial-industrial, residential, and master planned
communities. He has coordinated hundreds of environmental technical and scientific studies including
engineering, archaeology, botany, ornithology, traffic, air, noise, socio-economic and water quality.

Professional Associations:
o  American Planning Association, Hawaii Chapter

OP EXHIBIT NO. 1




BEFORE THE .AND USE COMMISSION
OF THE STATE OF HAWAII

In the Matter of the Petition of DOCKET NO. A94-706

KAONOULU RANCH CERTIFICATE OF SERVICE

District Boundary into the Urban Land Use
District for approximately 88 acres at
Kaonoulu, Makawao-Wailuku, Maui,
Hawaii, TMKs: 2-2-02: por. Of 15 and 3-9-
01: 16

)

)

g

To Amend the Agricultural Land Use )
)

)

)

)

CERTIFICATE OF¥ SERVICE

I.hereby certify that a copy of the foregoing was served upon the following by either hand

delivery or depositing the same in the U.S. Postal Service by regular mail.

TOM PIERCE, ATTORNEY ATLAW,LLLC
- P.O.Box 798
Makawao, Hawaii 96768

PATRICK WONG, ESQ.
Corporation Counsel -
County of Maui

250 South High Street

‘Wailukw, HI 96793

MICHAEL HOPRER, ESQ.
Corporation Counsel -
County of Maui-

250 South High Street
Wailuku, 111 96793

MICHELE CHOUTEAU McLEAN, PLANNING DIRECTOR
- ANN CUA

Maui Planning Department

County of Maui '

2200 Main Street -

One Main Plaza, Suite 315

Wailuku, HI 96793

t




DATED: Honoluhy, Hawaii, March 2/, 2019.

OFFICE OF PLANNING
STATE OF HAWAIL

| B AR

RODNEY FUNAKOSHI
Planning Progrem Administrator




MICHAEL P. VICTORINO
Mayor

MICHELE CHOUTEAU MCLEAN, AICP
Direcior

JORDANE. HART
Deputy Director

DEPARTMENT OF PLANNING
ONE MAIN PLAZA EGEIVE
1032572010
March 21, 2019 STATE OF HAWAII
| LAND USE COMMISSION
MEMORANDUM
TO: Daniel Orodenker

Executive Director

Land Use Commission

State of Hawaii

235 South Beretania Street, Room 406
Honolulu, Hawaii 96804

FROM: Michele McLean, AICP, Planning Director{\’v\
SUBJECT: DOCKET NO. A94-706 / KAONOULU RANCH
TRANSMITTED ARE THE FOLLOWING:

COPIES DATE DESCRIPTION
Original 3/19/19 List of Witnesses, County of Maui Planning
Department
List of Exhibits, County of Maui Planning
Department

Position of the County of Maui Planning
Department ~Exhibit 1

Resume of Michele McLean — Exhibit 2
Certificate of Service

Original _1 3/19/19

( )  For your information & files ( ) For your review and approval
( ) Forapproval & signature () See REMARKS below

( ) Per your request (X ) For filing

Attachments

MCM:ATC:1k

Kawp_DOCSWLANNINGVA\94A706KaonouluRanch\20! ALUC_ TransmittalSheet WitnessExhibitLists Testimony.doc

Exhibit 9

MAIN LINE (808) 270-7735 / FACSIMILE (:i08) 270- 7634
CURRENT DIVISION (808) 270-8205 / LONG RANGE DIVISION (808) 27D-7214 / ZONING DIVISION (808) 270.7253
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TOM PIERCE, ATTORNEY AT LAW, LLLC

TOM PIERCE 6983
P.O. Box 798

Makawao, Hawaii 96768

Tel No. 808-573-2428

Fax No. 866-776-6645

Email: tom@mauilandlaw.com

Attorney for Maui Tomorrow Foundation, Inc.,
South Maui Citizens for Responsible Growth
and Daniel Kanahele

BEFORE THE LAND USE COMMISSION

STATE OF HAWAII

In the Matter of the Petition of
KAONOULU RANCH

To Amend the Agricultural Land Use
District Boundary into the Urban
Land Use District for

approximately 88 acres at

Kaonoulu, Makawao-Wailuku,
Maui, Hawaii

DOCKET NO. A9%4-706

INTERVENORS’: (1) POSITION
STATEMENT; (2) LIST OF EXHIBITS; (3)
LIST OF WITNESSES; CERTIFICATE OF
SERVICE

Filed by: Maui Tomorrow Foundation, Inc.,
South Maui Citizens for Responsible Growth
and Daniel Kanahele

Exhibit 10



INTERVENORS’: (1) POSITION STATEMENT; (2) LIST OF EXHIBITS;
(3) LIST OF WITNESSES

Maui Tomorrow Foundation, Inc., South Maui Citizens for Responsible Growth, and
Daniel Kanahele (“Intervenors”), through their attorney, Tom Pierce Attorney at Law LLLC,
hereby submit to the Hawai'i Land Use Commission (“Commission”) their position statement,
list of exhibits and list of witnesses with respect to the Commission’s Order Setting Evidentiary
Hearing on Issues Presented by Petitioners’ Motion to Dismiss the Order to Show Cause
Proceeding, filed March 2019, and as requested through the Commission Chairs’ filing order
sent to the parties by letter dated March 1, 2019 (“Filing Order”). Intervenors adopt herein

abbreviations previously defined in their previous filings.

POSITION STATEMENT
The Filing Order requested that Intervenors’, the Office of Planning and the County of

Maui Department of Planning serve their respective position statements on the other parties, as
well as their exhibit and witness lists. Intervenors’ position statement regarding Pefitioners’
Motion to Dismiss the Order to Show Cause Proceeding, filed February 1, 2019 (the “Motion to
Dismiss”), is as follows.

On November 30, 2018, Intervenors served on the parties their Motion to Conduct Phase
11 of Contested Case Pending Since 2012, and For Final Decision (“Motion to Conclude”),
which requested four actions by the Commission:!

(1) Lift the 2013 Stay;

(2) After a non-evidentiary hearing as deemed necessary by the Commission,
and after full review of the record by the Commissioners, adopt findings

! Intervenors hereby incorporate herein by reference as part of their position statement the
Motion to Conclude, as well as all other filings made to the Commission from the Motion to
Conclude to present.



of fact and conclusions of law with respect to Phase I of the contested case
based on the previous submissions of the parties;

(3) Hold a hearing on Phase II, which will determine whether or not the
Petition Area should be reverted to its former classification as State
Agriculture land; and,

(4) Issue a final decision and order.

Two months later, and at a time very close to the Commission’s hearing date on
Intervenors’ Motion to Conclude, Petitioners filed, their Motion to Dismiss. The Commission
has chosen to take the two motions out of order and hear the Motion to Dismiss first.

The substantive basis for Petitioners’ Motion must be limited to the Petitioners’
arguments made in the Motion to Dismiss. Those arguments consist of the following three issues,
the third of which has two components:

This Motion should be granted because: (1) the Commission lacks the authority

to conclude Phase I of the OSC Proceeding and commence Phase II of the OSC

Proceeding; (2) the Commission's oral findings of violation in Phase I of the OSC

Proceeding are no longer factually accurate and cannot serve as a basis for Phase

II of the OSC Proceeding; and (3a) the Commission does not have the authority

to enforce reversion or otherwise reclassify the real property at issue under

Docket A94-706 (the "Petition Area") through Phase II of the OSC Proceeding

because (3b) Piilani has substantially commenced use of the Petition Area.
Motion to Dismiss at 1.

1. Petitioners’ lack of authority claim.

With respect to Petitioners’ claim that the Commission lacks authority. This is entirely a
matter of law and therefore cannot be benefited by the taking of evidence. Intervenors have

previously responded to Petitioners’ claims through their earlier memoranda, which are

incorporated herein by reference.?

2 See Intervenors’ Reply to the Parties’ Responses to Intervenors’ [Motion to Conclude], served
January 29, 2019 (“Intervenors’ 1/29/19 Reply”); Intervenors’ Memorandum in Opposition to
Petitioners’ [Motion to Dismiss], served February 2, 2019 (“Intervenors’ 2/2/19 MIO”).



Conclusion: Therefore, the Commission may rule without an evidentiary hearing on
Petitioners’ baseless arguments that the Commission lacks authority to conclude Phase I, and
may deny the Motion.

2. Petitioners’ Claim that they are entitled to additional fact finding for Phase .

Petitioners’ next baseless argument is that they are entitled to reopen the Phase 1
proceedings to permit the taking of additional evidence five years after the Commission had
already concluded Phase I, and voted on the record that the actions of Petitioners violated the
1995 D&O due to, among other reasons, Petitioners’ failure to develop the property in
substantial compliance with the original Petitioner’s representations to the Commission. This
frivolous argument, that Petitioners’ may reopen the Phase I evidentiary proceeding after it was
closed, flies in the face of the administrative hearing process and the basic rules and policies
associated with due process. If Petitioners’ reality were to prevail, it would mean that anytime
the Commission ruled against a petitioner, that thereafter that petitioner was entitled to a
rehearing to try a different approach that might be more appealing to the Commission, i.e., a
“second bite at the apple”. No procedural doctrine — either in administrative law or judicial law —
supports Petitioners’ arguments.

Conclusion: Therefore, at the proposed upcoming evidentiary hearing, the Commission
should not permit evidence to be offered by Petitioners claiming that they are now in substantial

compliance because this issue was long ago decided, and should otherwise deny the Motion.>

3 Intervenors also hereby incorporate their arguments set forth in Intervenors’ 1/29/19 Reply and
Intervenors’ 2/2/19 MIO.



3(a). Petitioners’ claim that the Commission Lacks the Authority to revert.

Similar to the other issues, this is an issue of law that does not require an evidentiary
hearing. Intervenors have previously provided the law confirming that this argument by the
Petitioners lacks merit.* Petitioners’ argument that the Commission lacks authority is based on a
tortured reading of the Aina Le a decision. Essentially Petitioners claim the Commission must
engaged in complex mental gymnastics to understand the “true” hidden meaning of 4ina Le a.
However, that’s not how the Hawai'i Supreme Court works. As previously shown by Intervenors
in their 1/29/19 Reply, through clear and direct language the Hawai'i Supreme Court in the Aina
Le ' a decision expressly confirmed the Commission’s expansive and continuing power to revert
land in all instances, except subject to the unique facts presented in the 4ina Le a case. Those
facts are certainly not present here. Rather, the facts relating to the Aina Le ‘a case bear no
resemblance to the current facts. As such, the Commission should not refrain from exercising its
authority to revert in other instances that are presented, such as the current one, where any
reasonable person can readily see there was no timely substantial commencement of the
permitted development. Moreover, it makes no sense to conclude that the Commission somehow
lost the authority to act due to the 2013 Stay for the reasons identified in Intervenors’ previous
filings. Such a conclusion makes no sense when this Commission has the power, of its own
initiative, and irrespective of the pending OSC hearing, to immediately declare the 1995 D&O

void pursuant to HAR § 15-15-50(c)(19), i.e., the “Ten Year” Rule, and HAR § 15-15-79, which

+ See Intervenors’ 1/29/19 Reply and Intervenors’ 2/2/19 MIO.



authorizes the Commission to “nullify” the 1995 D&O “if the petitioner fails to perform as
represented to the commission within the specified period.”

Conclusion: Therefore, the Commission should conclude, as a matter of law, that it
continues to have the authority to revert the Petition Area, and deny Petitioners’ Motion.

3(b). Petitioners’ claim that they have substantially commenced development.

Petitioners have made the dubious claim that they have substantially commenced
development on the Petition Area. They argue this because it would then require additional
findings by the Commission before reverting the Petition Area. At the outset, Petitioners’ claim
of substantial commencement belies credulity for four basic reasons which are not subject to
reasonable dispute:

(D Nothing is evident on the ground at the Petition Area after the passage of
almost a quarter of a century since the 1995 D&O was issued;

(2) The original Petitioner’s representations regarding timing were so direct
and unequivocal that the 1995 D&O contains a finding of fact providing
that the industrial lots would be available for sale by the end of 1996;

3) The Commission previously concluded that all of the Petitioners’ activities
up through the conclusion of the evidentiary hearing were nonconforming
meaning that they cannot be used to support an argument of substantial
compliance with respect to reverter because the law specifically requires
that any development activities be consistent with the representation made

5 As previously explained in Intervenors’ 2/2/19 MIO, the “specified period” ended twenty-three
years ago, in 1996, as confirmed by FOF 22 of the 1995 D&O: “Petitioner anticipates that the
Project will be available for sales in the fourth quarter of 1996 and that the entire Project can be
marketed by the year 2000, assuming the orderly processing of necessary land use approvals and
avoidance of undue delays.” 1995 D&O FOF 22, at 6 (emphasis added). However, nothing
happened for ten years after 1995. See Intervenors’ 1/29/19 Reply at 2-6. Then, after failing to
meet those representations, the original petitioner sold to MIP. MIP then went “dark” and failed
to inform the Commission that it intended to dramatically change plans and subdivide the land,
in violation of Condition 15 of the 1995 D&O, as confirmed by OP’s proposed findings of fact.
Id.; see also OP’s Proposed FOF 9 45 (“The Petitioner’s current proposal to subdivide the
Petition Area into 4 rather than 123 lots, and then lease space rather than sell lots, is rot in
substantial compliance with the Petitioner’s original representations in 1994.”). (Emphasis
added).




by the original Petitioner and be in conformity with the decision and order;

and,

4) Petitioners promised that they would not engage in any development
activities as long as the 2013 Stay was in effect, which 2013 Stay currently
remains in effect, therefore, there cannot be any permitted development
activities from 2013 to present that would relate to substantial
commencement.®

The above undisputed facts lead to the following timeline, which overwhelmingly shows

that Petitioners cannot overcome the lack of substantial commencement through the proposed

evidentiary hearing:

1995:

1995-2005:

2006-2010:

2010-2013:

2013-Now:

D&O is issued. FOFs provides that Petitioner will be offering lots for
sale by end of 1996.

No substantial commencement. Petitioner Ka'onoulu Ranch fails to
substantially commence development during entire ten-year period,
the sells to MIP.

No substantial commencement of permitted development

MIP subdivides property into four (4) lots, which Commission
rules in Phase | is not in substantial compliance

MIP sells one lot to Honua'ula for workforce housing, which
Commission rules in Phase | is not in substantial compliance

MIP sells remaining lots to Pi‘ilani for retail shopping, which
Commission rules in Phase | is not in substantial compliance

No substantial commencement of permitted development.
Commission rules in Phase | that activities of current Petitioners
during their entire time of ownership were not in substantial
compliance

No substantial commencement due to 2013 Stay of all development
activities

6 See Intervenors’ 1/29/19 Reply and Intervenors’ 2/2/19 MIO.



Conclusion: Therefore, there is no basis for an evidentiary hearing on the issue of
substantial commencement before denying Petitioners’ Motion to Dismiss. However, to the
extent the Commission permits evidence on the issue of substantial commencement, it will
necessarily mean that the Commission will have also permitted the taking of evidence with
respect to Phase II of the OSC Hearing, such that at the conclusion of the hearing, the
Commission may also rule in favor of Intervenors with respect to the fact that there cannot be,
and has not been, substantial commencement of a legally permitted development that is
substantially consistent with the original Petitioners’ representations to the Commission as made
in 1994 and 1995 during the boundary district petition process. And, therefore, reverter is

appropriate.

INTERVENORS’ EXHIBIT LIST

This is a continuing contested case hearing. Therefore, Intervenors hereby reserve the
right to use every exhibit previously accepted into evidence by the Commission during Phase I of
this OSC hearing, and further request that the Commission staff assure that the official witness
exhibits are available at the upcoming proposed evidentiary hearing, and that the Commission
members have access to the same.

Intervenors reserve the right to call to the Commission’s attention, and/or to read into the
record, any and all parts of the transcripts of the previous Phase I hearings. Such transcripts are
part of this current OSC proceeding and part of this record and do not need to be identified as
exhibits.

Intervenors reserve the right to use each and every exhibit that any party to these

proceedings identifies or offers into evidence in the upcoming proposed hearing.



INTERVENORS’ WITNESS LIST

Intervenors hereby reserve the right to call any witness identified or offered by any party
to these proceedings in the upcoming proposed hearing, either for the purpose of direct, cross
examination, and/or rebuttal testimony.

Intervenors hereby reserve the right to call any witness who previously testified in Phase
I, or who was identified on any of the party’s previous witness lists.

Intervenors hereby reserve the right to call rebuttal witnesses as deemed necessary based
on the testimony or documents presented by any other party to this proceéding, including but not

limited to state or county officials or employees.

DATED: Makawao, Maui, Hawaii, March 19, 2019.

TOM PIERCE
Attorney for Maui Tomorrow

Foundation, Inc., South Maui Citizens
for Responsible Growth, and Daniel Kanahele




CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing document
was duly served upon the following parties as addressed below, by hand delivery (HD) or pre-
paid first class mail and by electronic mail (Mail), on March 20, 2019, as noted below:

DANIEL E. ORODENKER (Mail)

Executive Director

STATE OF HAWAI'I LAND USE COMMISSION
235 South Beretania Street, Room 406

Honolulu, Hawai'i 96804-2359

Digital Copy to State Land Use Commission
luc@dbedt.hawaii.gov

BENJAMIN M. MATSUBARA (HD)
CURTIS T. TABATA
Matsubara-Kotake

888 Mililani Street, Suite 308
Honolulu, Hawai'i 96813

RANDALL SAKUMOTO, Esq. (HD)
McCorriston Miller Mukai MacKinnon LLP
Five Waterfront Plaza, 4th Floor

500 Ala Moana Boulevard

Honolulu, Hawai'i 96813

DAWN TAKEUCHI-APUNA, Esq. (Mail)
Deputy Attorney General

State of Hawai'i

Hale Auhau, Third Floor

425 Queen Street

Honolulu, Hawai'i 96813

MICHAEL HOPPER, Esq. (Mail)
Deputy Corporation Counsel

200 S. High St.

Kalana O Maui Bldg 3rd Flr
Wailuku, HI 96793

LEO ASUNCION, DIRECTOR (Mail)
Office of Planning

235 S. Beretania Street Rm. 600
Honolulu, Hawai'i 96813



MICHELLE CHOUTEAU MCLEAN (Mail)
Director, County of Maui Planning Department
250 S. High St Kalana Pakui Bldg Ste 200
Wailuku, HI 96793

DATED: Makawao, Maui, Hawaii, March 19, 2019.

%5
TOM PIERCE
Attorney for Maui Tomorrow

Foundation, Inc., South Maui Citizens
for Responsible Growth, and Daniel Kanahele




BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWAI‘I

In the Matter of the Petition of Docket No. A94-706

%
KAONOULU RANCH to Amend the ) CERTIFICATE OF SERVICE
Agricultural Land Use District Boundary )
into the Urban Land Use District for )
Approximately 88 acres at Kaonoulu, )
Makawao-Wailuku, Maui, Hawai‘i; Tax )
Map Key Nos. (2) 2-2: por. 15 and )
3-9-01:16 )

)

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing document will be duly served upon the
following persons by electronic mail (“EM?”), or by mailing said copy, postage prepaid, first
class, in a United States post office (“M”) or by hand delivery (“HD”) in the manner indicated,

addressed as set forth below:

DANIEL ORODENKER, Executive Officer ~ Daniel.E.Orodenker@dbedt.hawaii.gov (M, EM)
Land Use Commission, State of Hawai‘i

235 South Beretania Street

Room 406, Leiopapa A Kamehameha Bldg.

Honolulu, Hawai‘i 96813

DAWN T. APUNA, Esq. Dawn.T.Apuna@hawaii.gov (M, EM)
Deputy Attorney General

State of Hawai‘i

Department of the Attorney General

Hale Auhau, Third Floor

425 Queen Street

Honolulu, Hawai‘i 96813

MARY ALICE EVANS, Director (M)
Office of Planning, State of Hawai‘i

235 South Beretania Street

Room 600, Leiopapa A Kamehameha Bldg.
Honolulu, Hawai‘i 96813

396145.3


mailto:Daniel.E.Orodenker@dbedt.hawaii.gov
mailto:Dawn.T.Apuna@hawaii.gov

MICHELE CHOUTEAU MCLEAN, Michele.McLean@co.maui.hi.us (M, EM)
Director Ann.Cua@co.maui.hi.us (EM)

ANN CUA, Planning Supervisor

Planning Department, County of Maui

One Main Plaza

2200 Main Street, Suite 315

Wailuku, Maui, Hawai‘i 96793

MOANA LUTEY, Esq., Moana.lutey@mauicounty.gov (M, EM)

Acting Corporation Counsel Michael.Hopper@co.maui.hi.us (EM)
MICHAEL HOPPER, ESQ.

KRISTIN TARNSTROM, ESQ.
Department of Corporation Counsel
200 South High Street, Room 322
Wailuku, Hawai‘i 96793

TOM PIERCE, Esq. Tom@mauilandlaw.com (M, EM)
P.O. Box 798
Makawao, Hawai‘i 96768

BENJAMIN M. MATSUBARA, Esqg. CTabata@m-klawyers.com (M, EM)
CURTIS T. TABATA, Esg.

888 Mililani Street, Suite 308

Honolulu, Hawai‘i 96813

DATED: Honolulu, Hawai‘i, May 27, 2020.

/s/ Randall F. Sakumoto
RANDALL F. SAKUMOTO
KELSEY S. YAMAGUCHI
MARGERY S. BRONSTER
REX Y. FUJICHAKU

Attorneys for PIILANI PROMENADE
SOUTH, LLC and PIILANI PROMENADE
NORTH, LLC

396145.3
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