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FINDINGS OF FACT,CONCLUSIONS OF LAW, AND DECISION AND ORDER
FOR A STATE LAND USE DISTRICT BOUNDARY AMENDMENT

WAIKAPU 28 INVESTMENT, LLC, a Hawaii limited liability company

(Petitioner), filed a Petition for District BoundaryAmendment(Petition’) on January

5, 2004, pursuantto chapter205, Hawaii RevisedStatutes(“HRS”), andTitle 15, Subtitle

3, Chapter15 of theHawaii AdministrativeRules(“HAR”) to amendthelanduse

district boundaryto reclassifyapproximately28.7acresof land at Waikapu,Maui,

Hawaii, identifiedby Tax Map Key No. (2) 3-5-004:025(‘Property”), from theStateLand

UseAgricultural District to theStateLand UseUrbanDistrict for an approximate108

single-family lot-only subdivision(‘Project”).
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TheLandUseCommissionof theStateof Hawaii (“Commission”),having

heardandexaminedthe testimony,evidenceandargumentsof counselpresented

during thehearing,and thestipulationamongthe parties,herebymakesthefollowing

findings of fact, conclusionsof law, anddecisionandorder.

FINDINGS OF FACT

PROCEDURAL MATTERS

1. On January5, 2004,Petitionerfiled thePetition.

2. On January14, 2004, Petitionerfiled theAffidavit of Serviceof

Petitionfor District BoundaryAmendmentandCertificateof Serviceupon theStateof

Hawaii Office of Planning(“OF”), Maui PlanningDepartment,Maui Planning

Commission,and theOffice of theCorporationCounsel(collectively, “County”).

3. OnJanuary14, 2004, Petitionerfiled theNotarizedAffidavit of

Mailing andCertificateof Service.

4. On January28, 2004, Petitionerfiled theAffidavit of Serviceof

Petitionfor District BoundaryAmendmentandCertificateof ServiceuponMaui

Electric Company,Limited, andVerizonHawaii, Inc.

5. On April 14, 2004, the Commissionfiled anorderdeterminingthat

it is theacceptingauthoritypursuantto HRS § 343, and that thedraft environmental

assessmentdatedJanuary5, 2004, warrantedananticipatedfinding of no significant

impact.
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6. On May4, 2004, OPfiled its Statementof Positionof theOffice of

Planningin Supportof thePetition.

7. OnMay 6, 2004, theCommissionacceptedthefinal environmentaL

assessmentdatedApril 2004, andissueda finding of no significant impact.

8. On May 13, 2004, the ExecutiveOfficer of theCommissiondeemed

thePetition a properfiling asof May 6, 2004.

9. On June 24, 2004, theCountyfiled its Statementof Positionin

generalsupportof thePetition.

10. On June25, 2004, the ExecutiveOfficer of the Commission

conducteda prehearingconferencein theconferenceroom of theCounty’sDepartment

of Planning,250 SouthHigh Street,Wailuku, Maui, Hawaii,with representativesof

Petitioner,OP. andCounty.

11. On July 23, 2004,theCommissionconsideredthePetitionat its

meetingin Makena,Maui, Hawaii. EnteringappearanceswereBlameJ. Kobayashi,

Esq., andScottNunokawafor Petitioner;MichaelW. Foley, Directorof Planning,and

JaneE. Lovell, DeputyCorporationCounsel,for theCounty;AbeMitsuda andMary

Alice Evansfor OP. andJohnW.K. Chang,DeputyAttorney Generalfor OP.

12. No individualsprovidedpublic testimony.
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13. TheCommissionconducteda hearingon thePetitionpursuantto a

public noticepublishedon June23, 2004, in theHonoluluStarBulletin and theMaui

News.

14. TheCommissionscheduleda further hearingon thePetitionfor

September3, 2004.

15. On September3, 2004, theCommissionconducteda further hearing

on thePetitionat its meetingin Kahului, Maui, Hawaii.

DESCRIPTION OF THE PROPERTY

16. ThePropertyis locatedin Waikapu,Maui, Hawaii. TheProperty

consistsof approximately28.7acres,and is identifiedby Tax MapKey No. (2) 3-5-

004:025.

17. The Propertyis boundedto thenorthby fallow fields formerly

usedfor sugarcaneand pineapplecultivation; to the southby Pilikana Streetand the

existing25-lot WaiolaniEluaand116-lot Waiolaniresidentialsubdivisions;to theeast

by HonoapiilaniHighway; and to thewestby vacantagriculturallands.

18. Currently,thePropertyis vacantandfallow, andwaspreviously

usedfor sugarcaneand pineapplecultivation,with the lastcrop of pineapplebeing

harvestedin July, 2001.

19. Feesimple ownershipof thePropertyis vestedin Petitioner,whose

businessandmailing addressis P.O.Box 946, Wailuku, Maui, Hawaii 96793.
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20. As ownerof theProperty,Petitionerhasstandingto file the

Petition.

21. TheUniversityof Hawaii LandStudy Bureau’sDetailedLand

Classification classifiesthePropertyas“A.” Thisclassificationsystemrateslandson a

scaleof “A” to “E,” reflectinglandproductivity characteristics.Landsdesignated“A”

areconsideredto beof highestproductivity,with “E” ratedlandsrankedthelowest.

22. TheProperty’ssoil typeof A80i reflectssoil thatis over30 inches

deep,non-stony,andwell to excessivelydrained. UnderlyingthePropertyis lao clay,

3-7percentslopes(IcB) soil. This typeof soil, which is found on smoothalluvial fans

andvalley fill, hasa 15-inch layerof darkbrownclay. The45-inchdeepsubsoilis dark

brownclay andsilty clay. Thesoil is neutralandhasmoderatelyslowpermeability.

With mediumrunoff, theerosionhazardfor IcB soil is slight to moderate.TheProperty

alsoconsistsof lao cobblysilty clay,3-7percentslopes(IbB) soil, which hasa similar

profile to theIcB soil type, exceptfor thetextureof thesurfacelevel and thecontentof

cobblestones.

23. ThePropertyis listed as“PrimeAgricultural Land” accordingto

theAgricultural Landsof Importanceto the Stateof I-Iawaii.

24. ThePropertyis relativelyflat, with slopesof approximately6.8

percent.
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25. The Propertyis within ZoneC of theFederalFlood InsuranceRate

Map,which is an areaof minimal flooding accordingto theFederalEmergency

ManagementAgency.

PROPOSAL FOR RECLASSIFICATION

26. ThePropertywill bedevelopedinto anapproximate108 single-

family lot subdivisionthatwill besimilar in characterto theexisting 116-lotWaiolani

and25-lot WaiolaniEluaresidentialsubdivisionslocatedimmediatelysouthof the

Property.

27. Petitionerintendsto subdividetheProperty,creatinglots ranging

in size from 7,500 squarefeetto approximately12,000squarefeet.

28. Estimatedsalespricesfor eachfeesimple lot arecurrentlyprojected

to be in the rangeof $140,000.00to $190,000.00.Lot salesareanticipatedto occurover

an18-monthtime period.

29. Subdivisionimprovementsareanticipatedto commencein mid-to-

late2005, andwill takeapproximately8 monthsto complete. It is estimatedthat the

costfor the subdivisionimprovementswill beapproximately$4,200,000.00.

30. Petitionerintendsto limit ohanaunits to 50%of the lots.

3 1. Petitionerwill coordinatewith theCountyto determineits

affordablehousingrequirementsin accordancewith the County’saffordablehousing

policy asit pertainsto the Project. Petitioner’saffordablehousingrequirementsshallbe
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undersuchtermsandconditionsasmaybemutually agreeableto Petitionerand the

County.

PETITIONER’S FINANCIAL CAPABILITY TO UNDERTAKE THE PROPOSED
DEVELOPMENT

32. Petitioner’sfinancial statementsasof June30, 2003, reflect total

assetsof $1,085,614,total liabilities of $195,479,andtotal members’equity of $1,200,135.

33. Petitionerowns thePropertyfreeandclearof debt. Petitioner

intendsto financedevelopmentof theProjectthroughlocal lendinginstitutions.

34. Basedon Petitioner’sownershipof theProperty, total assetsand

equity, financing throughlocal len’ding intuitions, andhistorywith otherprojects,

Petitionerhasthenecessaryeconomicability to carryout therepresentationsand

commitmentsrelating to theProject.

STATE AND COUNTY PLANS AND PROGRAMS

35. ThePropertyis currently designatedin the StateLand Use

AgriculturalDistrict.

36. TheWailuku-KahuluiCommunityPlandesignatesalmostthe

entirePropertyas“Single Family”.

37. An approximate2-acreareaat thesouthwestcornerof theProperty

at thePilikanaStreet-HonoapiilaniHighwayintersectionis designated“Public/Quasi-

Public” by theWailuku-Kahului CommunityPlan.
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38. Theintentof this designationwasto accommodatea future fire

stationfacility at this location. TheCounty,however,no longerconsidersthis location

to be desirablefor a future fire station.

39. A separateapplicationfor a communityplanamendmenthasbeen

filed with the Maui PlanningDepartmentfor processingwith the Maui Planning

Commissionandreferredto theMaui CountyCouncil to amendtheWailuku-Kahului

CommunityPlan’s designationof this 2-acreareafrom its “Public/Quasi-Public”

designationto “Single-Family”.

40. In conjunctionwith theCounty,Petitionerhasworked to identify

theparkneedsfor thearea.Currently, this hasresultedin a planfor a2-acrearea

within theProjectfor a park that would bededicatedto theCounty. Unlessdirected

otherwiseby theCounty,Petitionerwill providethislandto theCountyto helpaddress

parkneedsin the area.

41. The Propertyis currentlyzoned“Agricultural” by Maui County

zoning. Accordingly, a separateChangein Zoningapplicationhasbeenfiled with the

Maui CountyCouncil. Therequestis beingmadeto changethezoningof the Property

to “R-2, Residential”that would allow for thesubdivisionof the Propertyinto single-

family lots asproposedby Petitioner.

42. ThePropertyis not within theSpecialManagementArea.
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NEED FOR THE PROPOSEDDEVELOPMENT

43. As demonstratedin Petitioner’sCentralMaui RealPropertySurvey

datedAugust2003,which includeda MarketAnalysispreparedby ACM Consultants,

Inc., in Marchof 2003, housingdemandand saleshaveexhibiteda significantupward

trend in theCountyof Maui. Salesinformationfor single-familysubdivisionsindicates

veryhigh demand,with continuingstrengthin demandanticipated.

44. Thedemandfor single-familyproducthasalsoshownstrength

with very little supplyavailable. TheProject’sapproximate108 single-family lot

subdivisionwill alleviatesomeof this high demandby providingmuchneeded

inventory.

45. TheCountyof Maui’sDepartmentof Housingand Human

ConcernssupportstheProject. TheProjectwill fill a needfor a variety of typesof

housingin the“high moderate”price category.

46. “High moderate”would beaffordableto individuals or families

earning140 percentof medianincome.

47. The County’sDepartmentof HousingandHumanConcernswill

askCountyCouncil to set aside11 lots for affordablehousing.

48. “Affordable” meansaffordableto individuals or families making

120 percentor less of medianincome,which currentlyfor Maui County is $60,700.
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49. TheCountyof Maui’s Departmentof PlanninggenerallysuppOrts

theProject. It is designatedon theWailuku-KahuluiCommunityPlanfor single-family

residential.TheProjectwould providehousingthatwhile not technicallyaffordable,

doesprovidebuildablelots that arein extremelyshortsupply, at apricewherethe

housingis likely to besold at moderatecost.

50. The Countyof Maui haspasthistorywith thedeveloper.The

PlanningDepartmenthasreviewedotherprojectsthat havebeensubmitted,reviewed,

andapprovedandbuilt by ScottNunokawaandhiswife. ThePlanningDepartment

hasfound them to be truthful in theirpresentationsarid in theimplementationof what

theysaid theywere going to do.

SOCIO-ECONOMIC IMPACTS

51. TheProjectwill benefitthesocialandeconomicwelfareof the

communityby providing additionalhousinginventory,andallowingpurchasersto

develop,uniquelydesign,and constructtheir own styleof homes.

52. Ona short-termbasis,theproposeddevelopmentwill havea direct

beneficialimpacton the local economyduring constructionby generatingconstruction

andconstruction-relatedemployment.

53. Overthe long term, theresidentialhomeownerswill require

variousservicesrelatedto homemaintenanceandimprovementthat will further

supportthe localeconomy.
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IMPACTS UPON RESOURCESIN THE AREA

Agricultural Resources

54. Although thePropertywaspreviouslyusedasa partof large-scale

agriculturalactivities, it is presentlyfallow, undeveloped,andpredominantlyvegetated

with scatteredkiawe,koa haoleandintroducedgrassspecies.Given theliquidation by

Wailuku AgribusinessInc. of its propertiesin thearea,theProperty’srelatively small

size, its “Single-Family” communityplan designation,andits locationadjacentto

existingresidentialareas,continueduseof thePropertyfor large-scaleagricultural

activities is notpracticalorappropriate.

55. TheWailuku-KahuluiCommunityPlan’sdesignationof the

Property,coupledwith thepressingneedfor housingin theCounty of Maui, outweighs

theimpacton agricultureon Maui and theStateof Hawaii, which is not expectedto be

significantin light of thefact that the Property’s28.7 acresrepresentonly 0.01 percentof

the approximate245,777acresof land asof December31, 2002, within theAgricultural

district on theislandof Maui.

Flora and Fauna

56. Vegetationin thearea,including theProperty,is characterizedby

introducedgrassspecies.Otherplant speciestypically found in the areainclude

sandbur,lantana,fingergrass,andbristly foxtail. ThePropertyalsocontainsvegetation

suchaskoahaole,kiawe,and castorbean. Noneof theforegoingvegetationis a
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threatenedandendangeredspecies.TheProjectis notexpectedto haveasignificant

negativeimpacton thebotanicalresourcesof thePropertyor the generalregion.

57. Basedon pastagricultural usesof the Property,siteobservations,

and terrestrialfaunacharacteristicsin surroundingareas,thefollowing introduced

speciesof terrestrialfaunasuchascats,mice, rats,andmongoosemaybeexpectedat

the Property. Someof theavifaunaintroducedto theareaincludetheSpottedDove,

BarredDove,Japanesewhite-eye,Cardinal,Red-CrestedCardinal,andMynah. None

of thesespeciesare listed asthreatenedor endangered.

Archaeological/Historical/Cultural Resources

58. JeffreyPantaleoof the archaeologicalconsultingfirm of Jeffrey

PantaleoConsultants, LLC, conductedan archaeologicalinventorysurveyof the

Propertywhich includedsubsurfacetesting. No subsurfacecultural remainsor

depositswererevealedin the testing.

59. A segmentof StateSite50-50-04-5197,theWaiheeDitch ownedby

Wailuku AgribusinessInc., bisectstheProperty. Constructedbetween1905-07,Waihee

Ditch providesirrigation waterto the area’ssugarcaneandpineapplefields.

60. TheStateHistoricPreservationDivision (“SHPD”) reviewedand

acceptedthearchaeologicalinventory surveyand found that no further archaeological

work is warrantedon theProperty. SHPDrecommendedpreservationof WaiheeDitch,

StateSite 50-50-04-5197.Following the recommendationof SHPDand theconsulting
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archaeologist,theflow of waterfrom theditch will notbe impededby theProject.

Petitioneranticipatesfencingor coveringthe entireportionof WaiheeDitch thatruns

throughtheProperty. Petitionerwill comply with all Stateof Hawaii andCountyof

Maui lawsandrulesregardingthepreservationof archaeologicalandhistoric sites

shouldanybe foundduring construction.

61. A cultural impactassessmentwasalso conductedfor theProject.

Informantinterviewswere conductedfor theassessmentand includedinterviewsof

Mr. Koichi Yamaoka,Mr. WayneRosario,Mr. RoyalG.L. Vida, andMr. Royal G. Vida.

62. Mr. Yamaokaownstwo (2) lots which abutthe Property,andhas

lived on his propertysince1934. As far asMr. Yamaokacanrecall,thePropertywas

alwaysusedfor sugarcaneandpineapplecultivation. Hedid not recallanyburials

occurringin thevicinity of the Property.

63. Mr. Rosariomovedto Waikapuin 1942, andlived nearthe

Propertyfor a numberof years. Mr. Rosarioalsorecalls thePropertyalwaysbeingused

for sugarcaneandpineapplecultivation. Hedid not recall anytraditionalcultural

practicesoccurringon the Property;

64. Mr. Royal G.L. Vida wasbornin 1957, andhaslived on a parcel

abuttingthePropertyfor virtually his entirelife. Mr. Vida recallsthePropertybeing

usedfor sugarcaneand pineapplecultivation. Heexpressedconcernover traffic,

namely,beingableto accessin andout of his subdivisionfor everydayor emergency
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accesspurposes.Mr. Vida doesnot recallobservingany traditionalpracticesoccurring

on theProperty.

65. Mr. Royal G. Vida wasborn in 1936,andownspropertythat abuts

thePropertyto thesouth. Mr. Vida usedto live on theabuttingpropertyuntil he

movedto Kahului in 1987. As far ashecanrecall,Mr. Vida said thatthePropertywas

usedfor sugarcaneandpineapplecultivation. He wasnot awareof anycultural

practicesoccurringon theProperty.

66. Basedon theseinterviews,thearchaeologicalinventorysurvey,and

observationof theProperty,theProjectwill not haveanyadverseeffectsto native

Hawaiiantraditionalandcustomaryrightswhich would requireprotectionunder

Article XII, Section7, of theHawaii StateConstitution.

Groundwater Resources

67. WaikapuStreamis a perennialstreamthatoriginatesin theupper

reachesof WaikapuValley. It is locatedapproximately0.33 miles to thenorthof the

Property. A plantationreservoiris locatedapproximately0.2 mile from theProperty.

This reservoiris maintainedby Wailuku AgribusinessInc. Theproposeddevelopment

will not impactthe WaikapuStreamor significantly underminetheintegrity of the

reservoir. Thereareno wetlandsin thevicinity of theProperty.

68. WaiheeDitch, ownedby Wailuku AgribusinessInc., bisectsthe

Propertyin a north-southdirection. No adverseimpactsto theflow of water in Waihee

I)ocket No~AI)4—74L ~Vaikapti 2I( Investineiit ILL (‘age IS



Ditch will resultfrom theProject. Petitionerwill implementprotectivemeasuresto

mitigatepossiblerisksposedby WaiheeDitch.

Recreationaland ScenicResources

69. There are numerous recreational facilities, park, and openspacesin

closeproximity to theProperty and the Wailuku-Kahului area in general. In addition to

the2-acre park that is currentlyproposedaspart of the Project, the County-owned

Waikapu Community Center, which includes a baseball field, basketball court, and

community centerbuilding is located a short distancefrom the Property. Two (2)

baseball fields ownedby Wailuku Agribusiness, Inc., openfor useby the public, are

also located a short distancefrom the Waikapu Community Center.

70. In addition, a nearby park with a baseball field, basketballcourt,

and playground equipment, is locateda short distancefrom the Property near the Hale

Makana 0 Waiale Affordable Housing complex. Additional park and recreational

facilities includelao Park,Wells Park, Wailuku Pool,Wailuku Gym, Wailuku

ElementarySchoolPark(two (2) baseballfields, basketballcourt, andplayground

equipment),Wailuku CommunityCenter,PapohakuPark,former Keiki Zoo Park,War

Memorial AthleticComplex,SakamotoPool, andKeopuolaniPark(an approximately

140-acreregionalparkcompletewith soccerfields, baseballfields, playground

equipment,pedestrianandbike ways,andan outdooramphitheatre).
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71. TheProjectwill not significantly impactany of theforegoing

existing facilities.

72. The Property is characterizedby viewsof Mount Haleakala to the

east,andWaikapu Valley andtheWestMaui Mountainsto thewest. ThePropertyis

surroundedby vastopenspaceandformeragriculturelandson three(3) sides. The

Propertyis not anticipatedto haveanadverseimpactuponthevisual characterof the

surroundingareasincethePropertyis notpartof a sceniccorridorandwill not impact

views from inland vantagepoints.

ENVIRONMENTAL OUALITY

Noise

73. Thepredominantsourceof noisein thevicinity of theProperty

comesfrom HonoapiilaniHighwayto theeast,while thesecondarysourceof

backgroundnoisecomesfrom traffic on EastWaiko Road,andintermittentagricultural

operationsonnearbyproperties.

74. Ambient noiseconditionsmaybetemporarilyimpactedby on-site

constructionactivitiesduring theinitial constructionphaseof theProjectwhich will

only becarriedon during thedaytime. Noisemitigation measuressuchasequipment

mufflers,barriers,andothernoise-attenuatingequipmentwill beutilized asrequired.

In caseswhereconstructionnoiseexceeds,or is expectedto exceedtheState
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Departmentof Health’s(“DOH”) maximumpermissiblenoiselevels,Petitionerwill

obtain all required permits from DOH.

75. Any temporaryimpactson noiseconditionsfrom on-site

constructionactivitiesor traffic noisedueto theProjectarenotconsideredsignificant

andarenotexpectedto adverselyimpactthePropertyorsurroundingareas.

Air Oualjty

76. Thereareno point sourcesof airborneemissionswithin proximity

of theProperty. While air quality is temporarilyand intermittentlyimpactedby a

varietyof sources,suchasdust from nearbyagriculturaloperations,odorfrom pigs,

cattle, and horsesfrom the adjacent property, smokeand dust from sugar cane

harvesting operations to the south and eastof theProperty, andvehicular exhaustfrom

traffic on the region’s roadways, the prevailing winds in the area quickly disperseany

particulatesgeneratedby thesesources.

77. Air quality within theimmediatevicinity of theProjectmaybe

temporarilyimpactedfrom theemissionof fugitive dustduring construction-related

activities. Dustmitigation measureinclude: i) dustbarriers,ii) watertrucks watering

unpavedwork roadsandgradedareason anas-neededbasis,iii) sprinklersystemto

controldust, iv) propermaintenanceandcleaningof constructionequipmentand

vehicles,and v) daily monitoringof dustattheProjectduring construction. Petitioner

will implementall requiredmitigation measuresfor fugitive dust.
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78. During construction,increasedemissionsfrom engineexhausts

may occurator neartheProjectsiteduring construction-relatedactivities. Petitioner

will ensurethat all mitigation measuresto alleviateincreasedvehicularemissionsare

implemented.

Water Ouality

79. Operationswithin theProjectwill comply with all Federal,State,

andCounty regulationsregardingthehandling,use,arid storageof anypotential

pollutantsto preventleachinginto thegroundandflowing into anystorm drainage

systems.

ADEOUACY OF PUBLIC SERVICES AND FACILITIES

Highways and Roadway Facilities

80. Phillip Rowell andAssociatesprepareda traffic impactanalysis

report (“TIAR”) for theProjectdatedOctober5, 2003. Thepurposesandobjectivesof

the lIAR wereto identify the individual andcumulativetraffic impactsof theProject,

andproviderecommendationsconcerningmitigationmeasures.

81. Thefollowing intersectionsarein thestudyareaandwereanalyzed

in theTIAR: HonoapiilaniHighway atEastWaikoRoad,andHonoapiilaniHighway at

Pilikana Street.

82. Theyear2008wasusedasthedesignyearfor theProject.

Backgroundtraffic projectionswerepreparedfor 2008conditionswithout theProjectto
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establisha baseconditionfor assessingtheimpactsof theproposedProject. Future

traffic growth consistsof bothambientbackgroundgrowth andtraffic from other

proposedprojectsin thestudy area.Thebackgroundgrowthrateusedfor theTIAR

was1.6 percent.

83. For purposesof thelIAR, it wasassumedthat theProjectwould be

100-percentsingle-familyresidential. Specifically, thelIAR wasbasedon 108±single-

family detachedresidentialunits, including up to 54 ohanaunits.

84. TheStateof Hawaii Departmentof Transportation(“DOT”)

typically designsits roadwaysfor peakhoursin themorningor afternoonandthat

capacityneedsgenerallydeterminetheroadwaydesign.

85. It wasestimatedthat theProjectwill generate113 trips during the

morningpeakhourand 146 tripsduring theafternoonpeakhour.

86. A traffic signalwarrantanalysiswasalso performedaspartof the

TIAR to determineif traffic signalswerewarrantedfor future conditions. Theanalysis

concludedthat at theintersectionof HonoapiilaniHighwayat PilikanaStreet,the

morningpeakhourtraffic volumewill increase5.5 percent.During theafternoonpeak

hour, thetraffic volumewill increase7.5 percent.At theintersectionof Honoapiilani

Highwayat EastWaikoRoad, themorningandafternoonpeakhour traffic volumewill

increase2.4 percentand 2.8 percentrespectively.
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87. Thetraffic signalwarrantanalysisfor theintersectionof

HonoapiilaniHighway at Pilikana Streetconcludesthat themorning peakhourvolume

warrant for traffic signalsaresatisfiedfor existing traffic conditions.

88. Thefinal recommendationof theTIAR is that a traffic signalshould

be installedat theintersectionof HonoapiilaniHighwayat PilikanaStreet,and thata

separateleft turn phasefor traffic turningfrom northboundHonoapiilaniHighwayto

westboundPilikanaStreetwould beprovided.

89. TheMaui Lani andKehalanidevelopmentswerenot includedin

theTIAR analysisbecausespecificdevelopmenttimetablescould notbeobtained.

Consequently,theTIAR analysisutilized dataprovidedin theMaui LongRange

TransportationPlan datedOctober1996, andpreparedby KakuAssociates,to estimate

future traffic volumesalongHonoapiilaniHighway.

90. TheTIAR foundthe Projectto not significantlyimpacteitherstudy

intersection.

91. Petitionerhashaddiscussionswith DOT regardingDOT’s concerns

abouttheProject. Pursuantto thosediscussionsand to addressDOT’s concerns,a

traffic signalat theintersectionof HonoapiilaniHighwayat PilikanaStreetwill be

installedand operationalprior to theissuanceof final subdivisionapprovalof the

Projector the releaseof the subdivisionbondby theCounty of Maui. Construction

plansfor thetraffic signalwill be submittedto theDOTfor reviewandapproval.
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92. In addition,at the discretionof DOT, theTIAR will beupdatedat

thetime that thetraffic signalat the intersectionof HonoapiilaniHighwayatPilikana

Streetis designed.TheTIAR will includean analysisof theupdatednumberof units

pertainingto theMaui Lani and Kehalanidevelopments.TheDOT mayalsorequire

that a full traffic signalwarrantanalysisbesubmittedwith theupdatedlIAR.

93. Additionally, sufficient right-of-waysandsetbacksshallbe

dedicated,atno costto theStateof Hawaii, alongtheHonoapiilaniHighway frontage

currentlyshownon lots 15, 16, and 17 of thepreliminarysubdivisionlayout asshownin

Figure3 of Petitioner’sExhibit “2” to accommodatepossiblestorageandturn lanesfor

improvementsto thePilikanaStreet/HonoapiilaniHighwayintersection.Theexact

right-of-waysandsetbacks,if any, shallbedeterminedat thetime that thetraffic signal

at thePilikanaStreet/HonoapiilaniHighwayintersectionis designed.

Water Service

94. ThePropertyis locatedin theCentralMaui ServiceAreathat is

servedby waterfrom theTaoandWaiheeAquifers,thelao tunnel, and theIao-Waikapu

ditch. OnJuly 21, 2003,theCommissiononWater ResourceManagement(“CWRM”)

designatedthe TaoAquifer asa GroundwaterManagementArea (“GMA”). New

groundwaterusepermitsaresubjectto the availability of groundwaterdeterminedby

sustainableyield andexistingwaterusepermits.
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95. As a resultof CWRM’s designationof theTaoAquifer asa GMA,

theCountyDepartmentof WaterSupply(“DWS”) hasstoppedissuingadvancewater

meterreservationsuntil newwatersourcesarebroughton-line. DWS is taking stepsto

protectthelong-termviability andsustainabilityof theTaoandWaiheeAquifersby

developingnewsources,emphasizinggroundwaterandwatershedprotection,and

promotingwaterconservation.

96. Petitionerunderstandsthat DWS hascompleteddrilling a newwell

adjacentto its existing Waikapuwatertank site. Petitionerfurtherunderstandsthat it is

theintent of DWS to usethis new well to servicetheWaikapuarea,andthat DWS is in

theprocessof finalizing thedesignof thedeepwell pumpandnecessaryequipmentfor

thisnew well.

97. DWS continuesto issuewatermetersup to 800,000gallonsperday

(“gpd”) to thosereadyto receiveservicefrom theserviceareaof thedesignatedTao

Aquifer. As of April 26, 2004, DWS hasissuedmetersequivalentto 62 percent. At the

time of thehearingon July 23, 2004,DWS WaterResourcePlannerEvaBlumenstein

testified that DWS is closeto allocatingits limit of 800,000gpd. Theanticipatedwater

consumptionfor theproposedproject is 97,200gpd. Thereis anexistingwaterstub-out

on thesouthernsideof PilikanaStreetnearits intersectionwith HonoapiilaniHighway.

Petitioneracknowledgesandunderstandsthat if waterresourcesarenot availableat the
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time of developmentor if an adequatenumberof watermeterscannotbeissuedby

DWS, delaysin projectconstruction,and theprojectitself, mayresult.

98. Thereareseveralnewsourcesof waterexpectedto comeon-linein

thenearfuture. Beforetheendof 2004, anexpansionof theexisting Tao treatmentplant

will addat least800,000gpd from surfacewatersourcesto theCentralMaui System

that servestheWaikapuarea.

99. Anothersourceof waterwill be theKupa’a Well, which shouldbe

on-linesometimein 2005. Pumpingfrom that sourceshouldaverageabout750,000

gpd.

100. TheHamakuapokoWells in EastMaui shouldcomeon-line by

Marchof 2005. Thetwo wells areexpectedto provideapproximately640,000gpd.

101. Anothersurfacewatertreatmentplantis beingplannedfor Central

Maui. Preliminarystudiesshouldbecompletedin 2005. Theexpectedyield would be2

million gallonsperday.

102. Although the300,000gallon Waikapustoragetankdoesnot

currentlyhavethecapacityto providetherequiredfire flow andanticipatedmaximum

daydemandsfor theProject,Petitioneris working with thedevelopersof thenearby

Kehalaniproject,who will beconstructinga 1.0 million gallon storagetank on thesouth

sideof Kuikahi Drive, to enlargethesizeof thetank to provide thenecessarystorage

demandfor theProject.
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103. Petitionerwill participatewith otherdevelopersin installing

approximately3,000 feetof off-site waterlinefrom thenew storagetankto theProjectif

deemedrequiredby theCounty.

WastewaterDispo~g

104. TheCounty’sexistingwastewatersystemservicestheWaikapu

area.TheWailuku-KahuluiWastewaterReclamationFacility (“WJKWWRF”) is located

onAmalaPlacenearKanahaBeachin Kahului. Thefacility hasa capacityof 7.9 million

gallonsper day(“MGD”), andhasthenecessarycapacityto meetthedemandsof the

Project. Theestimatedsewageto begeneratedby theproposedprojectwill be38,150

gallonsper day. The WKWWRF hassufficientcapacityto accommodatethis Project. In

addition, theProjectwill contributeto the Facility Expansionof theWailuku/Kahului

WastewaterTreatmentSystemto mitigate theProject’simpactto thefacility.

105. Thereis an existingsewerstubouton thesoutheastcornerof the

Property. Dueto thelower elevationof thenorthwestcornerof theProperty,the

northeastcornerof thePropertywill beraisedin orderto providesufficient fall to the

existingsewerstubout. An 8-inch gravity collectorwill be installedonsiteto connectto

thestubout. All installationswill bedesignedto DWS standards.

Drainage

106. Theestimatedpost-developmentrunoff from thePropertyis 62.4

cubicfeetper second.An existing bermalong the old governmentroad right-of-wayat
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thewesternboundaryof thePropertywill be retainedto keepon-siterunoff from

sheetfiowinginto theProperty.

107. Additional on-siterunoff will be interceptedby catchbasinsspaced

alongtheProject’ssubdivisionstreetsandconveyedinto a stormwaterdrainsystem

thatwill be directedto thesoutheastcornerof theProperty.

108. A newoff-site drainlinewill be installedacrossHonoapiilani

Highwayand alongtheeastsideof thehighway,downinto Wailuku Agribusiness

Inc.’s Waikapureservoir. Petitionerhassecuredtheright from Wailuku Agribusiness

Inc. to increasethecapacityof thereservoirby dredgingor enlargingthe areaof the

reservoirby one(1) acreto accommodateanypost-developmentrunoff generatedby

theProject.

109. Although theUnitedStatesDepartmentof Agriculture Natural

ResourcesConservationServicehasexpressedconcernthat thefunctionof theexisting

reservoiris not intendedfor residentialdrainagerun-off, thereservoiris ableto

function, andhasthecapacityto serve,asbothan irrigation systemcomponentanda

stormwaterreceivingreservoir. Thereservoirhasservedasa drainagesystem

componentfor theadjacent,existingWaiolaniSubdivision,andhasbeenfunctionally

viable to servethedualpurposesfor anumberof years. Thereservoir’sintegritycanbe

maintainedwith theadditionalstormwaterflows from theProject.
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Solid WasteDisposal

110. TheProject’ssolid wastewill becollectedby the County’sSolid

WasteDivision andhauledto theCentralMaui Landfill for disposal,which has

adequatecapacityto accommodatethe Project.

Schools

111. Schoolsin theWailuku regionincludeWailuku ElementarySchool

(GradesK to 5), lao IntermediateSchool(Grades6 to 8), andBaldwinHigh School

(Grades9 to 12). Schoolsin theKahului areaincludeLihikai andKahului Schools

(GradesK to 5), Maui WaenaIntermediateSchool(Grades6 to 8), and Maui High

School(Grades9 to 12).

112. According to theStateDepartmentof Education’s(“DOE”)

calculations,the Projectis anticipatedto generateanestimatedmaximumtotalof 72

elementary,intermediate,andhigh schoolstudentsbasedon an approximatetotal of

158 units, including ohanaunits.

113. Petitionerwill coordinatewith theDOE to determinePetitioner’s

fair-sharecontributionto thedevelopment,funding, and/orconstructionof school

facilities andimprovements.Termsof thecontributionshallbeagreeduponin writing

by thePetitionerandtheDOE prior to obtainingCountyrezoningfor theProject.

Docket No A04-746 Waikapu 28 Investment LLC Page 27



Police and Fire Protection

114. Policeservicesfor theWailuku-Kahuluiarea,including Waikapu,is

providedby theCounty Departmentof Police, with its main headquarterslocatedat 55

MahalaniStreetin Wailuku.

115. Fire protectionfor theWailuku-Kahuluiarea,including Waikapu,

which encompassesfire prevention,suppression,rescue,andemergencyservices,is

providedby theCountyDepartmentof Fire andPublicSafety,with oneof its stations

locatedin Wailuku on Kinipopo Street.

116. Theproposedprojectwill not resultin any extensionof theexisting

servicearealimits for policeor fire emergencyservices,andwill not adverselyimpact

servicecapabilities.

Medical Services

117. Maui MemorialMedicalCenter,locatedbetweenWailuku and

Kahului, is theonly majormedicalfacility on theislandof Maui. Acute, general,and

emergencycareservicesareprovidedby the196-bedfacility. Theproposedprojectis

not anticipatedto adverselyimpactthecapabilitiesof thefacility.

Electric and TelephoneService

118. Existing overheadelectrical,telephone,and cabletelevisionlines

locatedon theeasterlysideof HonoapiilaniHighwayprovide thesourceof utilities for
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theproposedproject. Maui Electric Company,VerizonHawaii, andTime Warner

OceanicCableprovideselectrical,telephone,andcabletelevisionservices,respectively.

119. An electrical,telephone,andcabletelevisiondistribution system

will beextendedundergroundinto theproposedproject’ssubdivisionfrom the existing

WaiolaniSubdivisionto theexistingoverheadsystemin a locationdeterminedby the

respectiveutility companies.Theundergroundsystemwill bedesignedto current

standardsandPetitionerwill cooperatewith therespectiveutility companiesin

expandingtheir servicesto theProperty.

COMMITMENT OF STATE FUNDS AND RESOURCES

120. Petitionerwill participatein thefunding, design,andconstruction

of its fair-shareof infrastructuralimprovementsrequiredasa resultof theProject.

CONFORMANCE TO URBAN DISTRICT STANDARDS

121. ThePropertyis adjacentto landscharacterizedby “city-like”

concentrationsof people,structures,streets,urbanlevelsof service,andotherrelated

land uses. ThePropertyis situatedadjacentto existingurbanusesandis proximately

locatedto centersof tradingandemployment.

122. The Propertyis locatedadjacentto WaikapuTown and is within 1.2

miles to thetown of Wailuku, which is theCounty’s seatof government.Waikapuand

Wailuku containa varietyof single-familyresidential,commercial,and recreational

uses. Immediatelyadjacentto thesouthof thePropertyaretheexistingsingle-family
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residential116-lot WaiolaniSubdivisionandthe 25-lot WaiolaniEluaSubdivision,both

of which aresituatedwithin theUrbanDistrict.

123. Uponcompletionof necessaryoffsite andonsiteinfrastructure,the

Propertywill beadequatelyservicedby wastewatersystems,solid wastecollectionand

disposal,drainage,water, roads,public utilities, andpoliceand fire protection.

124. ThePropertyis locatedin anareawith sufficient reservefor

foreseeableurbangrowth asevidencedby the Wailuku-KahuluiCommunity Plan’s

“Single-Family” designationof propertyto thenorthof, andadjacentto, theProperty.

125. ThePropertyconsistsof satisfactorytopographyfor theproposed

use,drainage,andsoil conditions,and is freefrom thedangerof flood, tsunamiand

unstablesoil conditions,andis not affectedby anyotheradverseenvironmental

conditionsthat would renderit unsuitableor inappropriatefor theProject.

126. ThePropertyis consistentwith theobjectivesandpoliciesof the

GeneralPlanof theCountyof Maui 1990Updateandis, for themostpart, designated

by the Wailuku-KahuluiCommunityPlanfor single-familyuse. Although an

approximate2-acreareaat thenorthwestcornerof thePropertyis designated

“Public/Quasi-Public”by thecommunityplan,Petitioneris seeking,and is anticipated

to obtain, a communityplan amendmentfrom theCountychangingthe designationto

“Single-Family.”
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127. Given theProperty’s“Single-Family” designationby theWailuku-

Kahului CommunityPlan, the“Single-Family” designationof propertyto thenorth of

theProperty,andits locationimmediatelyadjacentto existing residentialsubdivisions

to thesouthof theProperty,thePropertyis in anappropriateareafor newurban

concentration.

128. Developmentof thePropertywill not contributetoward scattered

spoturbandevelopment.Petitionerwill develop,or cooperatein developing,

additionalinfrastructurerequiredto servicetheProject.

129. ThePropertydoesnotconsistof landshavingaslopeof 20 percent

or more.

CONFORMANCE WITH THE GOALS, OBJECTIVES, AND POLICIES OF THE
HAWAII STATE PLAN; RELATIONSHIP WITH APPLICABLE PRIORITY
GUIDELINES AND FUNCTIONAL PLANS

130. The reclassificationof thePropertyand theproposeddevelopment

arein conformancewith thefollowing goals,objectives,policies,andpriority guidelines

of theHawaii StatePlan,Chapter226, HRS, including thefollowing:

Section226-4StateGoals

Section226-4(1): “A strong,viableeconomy,characterizedby stability,
diversity, andgrowth, thatenablesthefulfillment of theneedsand

expectationsof Hawaii’spresentandfuturegenerations.”

Section226-4(2): “A desiredphysicalenvironment,characterizedby

beauty,cleanliness,quiet,stablenaturalsystems,anduniqueness,that
enhancesthementaland physicalwell-being of thepeople.”
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Section226-4(3): “Physical,social,andeconomicwell-being,for
individualsand families in Hawaii, that nourishesa senseof community

responsibility,of caring,andof participationin communitylife.”

TheProjectwill contributetowardattainmentof thesethreegoalsby: 1)

providing directandindirectshortandlong-termemploymentopportunitiesfor the

presentandfuture residentsof Maui; 2) generatingincreasedStateandCounty tax

revenues;3) contributingto thestability, diversity, andgrowthof local andregional

economies;and4) minimizing theimpactof thephysicalenvironmentof theProperty.

Section 226-5Objectivesand Policies for Population

Section226-5(a):“Guidepopulationgrowthto beconsistentwith the
achievementof physical,economic,andsocialobjectivescontainedin this

chapter.

Section226-5(b)(1): “Managepopulationgrowthstatewidein a manner
that providesincreasedopportunitiesfor Hawaii’speopleto pursuetheir
physical,social,andeconomicaspirationswhile recognizingtheunique

needsof eachcounty.

Section226-5(b)(3): “Promoteincreasedopportunitiesfor Hawaii’s people
to pursuetheir socio-econornicaspirationsthroughoutthe islands.

The Projectwill beableto provideeconomicandemployment

opportunitiesfor thepopulationof Maui. TheProjectwill alsoprovidemuchneeded

housingfor familieswhich will allow pursuitof economicandsocialaspirations.The

Propertyis, for themostpart, designatedfor single-familyuseson theWailuku-Kahului

Community Plan.
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Section226-6 Objectivesand Policiesfor the Economy - In General

Section226-6(b)(b): “Strive to achievea level of constructionactivity
responsiveto, andconsistentwith, Stategrowthobjectives.”

TheProjectwill provideincreasedemploymentopportunitiesin

constructionand construction-relatedemploymentduring theProject’sbuild-out.

Section226-11 ObjectivesandPoliciesfor thePhysicalEnvironment-

Land-Based, Shoreline,and Marine Resources.

Section226-11(a)(2): “Effective protectionof Hawaii’s uniqueand fragile
environmentalresources.”

Section226-11(b)(3): “Take into accountthephysicalattributesof areas
whenplanninganddesigningactivitiesand facilities.”

Section226-l1(b)(8): “Pursuecompatiblerelationshipsamongactivities,
facilities, andnaturalresources.”

TheProjectis notexpectedto haveadverseimpactson environmental

resources.The proposedproject takesinto accountthe Property’slocationto existing

residentialusesandphysicalfeaturesof theProperty.

Section 226-12 Objective and Policies for the Physical Environment -

Scenic, Natural Beauty, and Historic Resources.

Section226-12(b)(5): “Encouragethedesignof developmentsand
activities that complementthe naturalbeautyof theislands.”

Theproposeddevelopmenthasbeendesignedto reflecta subdivision

conceptthat will becompatiblewith theexistingsingle-familyresidentialsubdivisions

of WaioianiandWaiolaniElualocatedto thesouthof theProperty.
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Section 226-13 Objectives and Policies for the PhysicalEnvironment -

Land, Air, and Water O~lity.

Section226-13(b)(2): “Promotethepropermanagementof Hawaii’s land

and waterresources.”

Section226-13(b)(6): “Encouragedesignandconstructionpracticesthat
enhancethephysicalqualitiesof Hawaii’s communities.”

Section226-13(b)(7): “Encourageurbandevelopmentsin closeproximity

to existing servicesand facilities.”

TheProjectis situatedadjacentto urbanlandsof similar uses,is consistent

with theWailuku-KahuluiCommunityPlan,and is a logical extensionof theadjacent

andnearbysingle-familyresidentialuses.TheProjectis not expectedto haveadverse

impactsupon waterquality.

Section 226-19 Objectives and Policies for Socio-Cultural Advancement
- Housing

Section226-19(a)(2): “The orderlydevelopmentof residentialareas
sensitiveto communityneedsandotherlanduses.”

Section226-19(b)(1): “Effectively accommodatethe housingneedsof
Hawaii’s people.”

Section226-19(b)(3): “Increasehomeownershipand rentalopportunities
andchoicesin termsof quality, location,cost,densities,style, andsizeof

housing.”

Section226-19(b)(5): “Promotedesignandlocationof housing
developmentstaking into accountthephysicalsetting,accessibilityto

public facilities andservices,andotherconcernsof existing communities
and surroundingareas.”

Section226-19(b)(7): “Foster a varietyof lifestylestraditional to Hawaii

throughthe designandmaintenanceof neighborhoodsthat reflect the

cultureandvaluesof thecommunity.”
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TheProjectwill addressa portionof the significantdemandfor housing

on Maui. The Projectwill bea logical andattractiveextensionof theexisting residential

usesin theimmediateareaand is in conformity with theWailuku-KahuluiCommunity

Plan’s “Single-Family” designationof theProperty. The saleof approximately108 lots

will allow individuals and families to uniquelydesigntheir own styleof homewhich

will fostera variety of traditional lifestyles.

Section 226-23 Objective a~Yoliciesfor Socio-Cultural Advancement -

Leisure

Section226-23(b)(4): “Promotetherecreationalandeducationalpotential

of naturalresourceshavingscenic,openspace,cultural,historical,
geological,orbiological valueswhile ensuringthat their inherentvalues

arepreserved.”

TheProjectwill include anapproximate2-acreparkwhich will provide

openspaceandrecreationalvalue.

Section 226-103 Economic Priority Guidelines

HRS § 226-103(a)(1): “Seeka varietyof meansto increasetheavailability

of investmentcapitalfor newandexpandingenterprises.

(A) Encourageinvestmentswhich:

(i) Reflectlong termcommitmentsto theState;

(ii) Rely on economiclinkageswithin thelocal economy;

(iii) Diversify theeconomy;

(iv) Reinvestin thelocaleconomy;

(v) Are sensitiveto communityneedsandpriorities; and
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(vi) Demonstratea commitmentto managementopportunitiesto
Hawaii residents.”

TheProjectwill assistin meetingtheseguidelinesby respondingto the

community’sneedfor residentialhousing,and allowingfor theinvestmentand

reinvestmentin thelocal economythroughconstructionandconstruction-related

employment.

Section226-104 Population Growth and Land ResourcesPriority
Guidelines

Section226-104(a)(1): “Encourageplanningandresourcemanagementto
insurethat populationgrowthratesthroughouttheStateareconsistent

with availableandplannedresourcecapacitiesandreflect theneedsand
desiresof Hawaii’s people.~’

Section226-104(b)(1): “Encourageurbangrowthprimarily to existing
urbanareaswhereadequatepublic facilities arealreadyavailableor can

beprovidedwith reasonablepublic expendituresandawayfrom areas
whereotherimportantbenefitsarepresent,suchasprotectionof
importantagricultural landor preservationof lifestyles.”

Section226-104(b)(2): “Make availablemarginalor non-essential
agriculturallandsfor appropriateurbanuseswhile maintaining
agriculturallandsof importancein theagriculturaldistrict.”

Section226-104(b)(12): “Utilize Hawaii’s limited land resourceswisely,
providingadequateland to accommodateprojectedpopulationand
economicgrowthneedswhile ensuringtheprotectionof theenvironment

andtheavailability of theshorelineconservationlands,andotherlimited
resourcesfor future generations.”

With Maui’s growingpopulationandeconomy,thereis greatdemandfor

housing,which will bepartially addressedby theProject. TheProperty,for themost

part, hasbeendesignated“Single-Family” by the Wailuku-KahuluiCommunityPlan,
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which reflectsthecommunity’sdesireto haveproposeddevelopmentslike Petitioner’s

to be in this area.

ThePropertyis alsoin an ideal locationfor urbanusegiventheproximity

of nearbyresidentialsubdivisionsandpublic facilities andservices.

The Projectwill alsogenerateshort-termemploymentopportunitiesas

constructionandconstruction-relatedjobs will beneededto developtheProperty.

TheProjectis not in a critical environmentareanordoesit encompass

shoreline,conservation,or importantagriculturallandsthat areessentialfor diversified

agriculture. Propermitigating measures,suchasimplementingbestmanagement

practices,will beundertakento ensureminimal impactsto theenvironment.

Although theProperty’ssoil is rated“prime” andof “high productivity,”

theProperty’ssmall sizeand proximity to a regionalrural centersatisfiesthe

requirementof utilizing marginalor non-essentialagricultural lands.

Section226-106Affordable Housing Priority Guidelines

Section226-106(1): “Seek to usemarginalor nonessentialagriculturalland

andpublic land to meethousingneedsof low- andmoderate-incomeand
gap-grouphouseholds.”

Section 226-106(8): “Give higherpriority to theprovisionof quality
housingthat is affordablefor Hawaii’s residentsand lesspriority to

developmentof housingintendedprimarily for individualsoutsideof

Hawaii.”

TheProjectwill utilize only 28.7acresof vacantand fallow agricultural

landswhich comprisesonly a small percentage(0.01 percent)of the 245,777acres,asof
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December31, 2002, within theAgricultural District on theislandof Maui. The

reclassificationwill allow for a portionof the community’shousingneedsto bemet by

providinganopportunity for familiesandindividuals to designandconstructquality

homesin an ideal location.

131. Thereclassificationof thePropertygenerallyconformsto the

Agricultural, Housing,Recreational,andTransportationFunctionalPlans.

coNFoRMANcE WITH COASTAL ZONE MANAGEMENT OBJECTIVES AND
POLICIES

132. Theproposedreclassificationof thePropertygenerallyconformsto

the objectivesandpoliciesof the CoastalZoneManagementProgram,Chapter205A,

HRS. TheProjectis notcoastaldependentand is locatedinland from thecoast. As

such,theProjectwill not adverselyimpactanycoastalecosystems,beachesor marine

resources.No viewsor vistasfrom or to theshorelinewill be impaired. ThePropertyis

within areasof minimal flooding. All gradingandothersiteimprovementswill comply

with therequirementsof theFederalFlood InsuranceProgram,andall Stateand

Countylaws. Drainagewill beadequatelyplannedandconstructed,andwastewater

generatedby theProjectwill becollected,treated,anddisposedof in accordancewith

all applicablestatutes,ordinances,and regulations.

133. Any conclusionof law improperlydesignatedasa finding of fact

shouldbe deemedor construedasa conclusionof law; anyfinding of factherein
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improperlydesignatedasa conclusionof law shouldbedeemedor construedasa

finding of fact.

CONCLUSIONS OF LAW

1. Pursuantto chapter205, HRS, and theCommission’sRulesunder

Chapter15-15,HAR, anduponconsiderationof the Commissiondecision-making

criteriaundersection205-17,HRS, the Commissionfinds upon a clearpreponderanceof

theevidencethat thereclassificationof theProperty,consistingof approximately28.7

acresof land at Waikapu,Maui, Hawaii, identified asTax Map Key No. (2) 3-5-004:025,

from theStateLandUseAgricultural District to the StateLand UseUrbanDistrict, for

thedevelopmentof theProject,andsubjectto theconditionsin theOrderbelow,

conformsto thestandardsfor establishingtheUrbanDistrict boundaries,is reasonable,

notviolative of section205-2,HRS,and is consistentwith thepoliciesandcriteria

establishedpursuantto sections205-16,205-17,and205A-2,HRS.

2. Article XII, Section7, of theHawaii Constitutionrequiresthe

Commissionto protectnativeHawaiiantraditional andcustomaryrights. TheState

reaffirmsand shallprotectall rights,customarilyandtraditionally exercisedfor

subsistence,cultural, andreligiouspurposesand possessedby ahupua’atenantswho

aredescendantsof nativeHawaiianswho inhabitedtheHawaiianIslandsprior to 1778,

subjectto theright of theStateto regulatesuchrights.
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3. Basedon thearchaeologicalinventorysurveyof thePropertyand

thehistoricaluseof thesitefor sugarcaneandpineapplecultivation, thePropertyis

unlikely to containarchaeologicalresources.Shouldany resourcesbefound during

construction,Petitionerwill comply with all StateandCounty lawsandrules regarding

thepreservationof archaeologicalandhistoric sites.

4. TheProjectwill not haveanyadverseeffectsto nativeHawaiian

traditionalandcustomaryrightswhich would requireprotectionunderArticle XII,

Section7, of theHawaiiStateConstitution.

5. Article XI, Section1, of theHawaii ConstitutionrequirestheState

to conserveandprotectHawaii’s naturalbeautyand all natural resources,including

land, water,air, minerals,andenergysources,andto promotethedevelopmentand

utilization of theseresourcesin a maimerconsistentwith their conservationandin

furtheranceof theself-sufficiencyof theState.

6. Thereareno threatenedandendangeredspeciesof flora and fauna

of speciesof concernin theProperty.

7. The ambientair qualityof the Propertywill be impactedin the

short termby fugitive dustandemissionsfrom engineexhaustsduring constructionof

theProject. Petitionerwill implementall requiredmitigation measuresfor fugitive dust

andexhaustemissions.
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8. TheProject’slong-termimpactsto air quality will beminimal, and

mitigationmeasuresareprobablyunnecessaryandunwarranted.

9. Article XI, Section3, of theHawaii ConstitutionrequirestheState

to conserveandprotectagriculturallands,promotediversified agriculture,increase

agricultural self-sufficiency,andassurethe availability of agriculturallysuitablelands.

10. TheProjectwill not havea significantimpacton agriculturein

Maui or in theStateasthereductionof theseagriculturallandsin comparisonto the

total acreageof agriculturallandsin Maui and in theStateareminimal.

DECISION AND ORDER

IT IS HEREBYORDEREDthat theProperty,consistingof approximately

28.7acresof land in theStateLand UseAgriculturalDistrict atWaikapu,Maui, Hawaii,

identified asTax Map Key No. (2)3-5-004:025,andapproximatelyshownon Exhibit “A”

attachedheretoandincorporatedby referenceherein,shallbeand is herebyreclassified

to theStateLand UseUrbanDistrict, andtheStatelandusedistrict boundariesshallbe

amendedaccordingly.

Basedupon thefindings of factandconclusionsof law statedherein,it is

herebydeterminedthat the reclassificationof thePropertywill not significantly affect

or impair thepreservationor maintenanceof naturalsystemsandhabitatsorthevalued

cultural, historical, agricultural,andnaturalresourcesof thearea.
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IT IS HEREBY FURTHERORDEREDthat thereclassificationof the

Propertyfrom theStateLand UseAgricultural District to theStateLandUseUrban

District shall besubjectto the following conditions:

I. Compliance with Representationsto the Commission. Petitioner

shalldevelopthePropertyin substantialcompliancewith representationsmadeto the

Commission.Failureto so developthePropertymayresultin reversionof theProperty

to its formerclassification,or changeto a moreappropriateclassification.

2. Affordable Housing. Petitionershall provideaffordablehousing

opportunitiesfor residentsof the Stateof Hawaii to the satisfactionof the Countyof

Maui, acting in accordancewith its approvedaffordablehousingpolicy, but no less

thantenpercent(10%)of thesubdividedlots approvedby theCountysubdivision. The

locationanddistributionof theaffordablehousingandotherprovisionsfor affordable

housingshallbeundersuchtermsandconditionsasmaybemutually agreeableto

Petitionerand theCountyof Maui.

3. Ohana units. TheProjectshall limit ohanadwellings to no more

than54 of theProject’s108 units or 50%of thelots, which everis less,asenforcedby

deedrestrictions.

4. Public SchoolFacilities. Petitionershallwork with theState

Departmentof Education(DOE) relative to anyfair sharecontributions. Termsof the
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contributionshallbeagreeduponin writing by thePetitionerand theDOE prior to

obtainingCountyof Maui rezoning.

5. Traffic Impact Mitigation. A traffic signalat theintersectionof

PilikanaStreetandHonoapiilaniHighwayshallbe installedandbeoperationalprior to

theissuanceof final subdivisionapprovalfor theProjector thereleaseof the

subdivisionbondby theCounty of Maui. Constructionplansfor thetraffic signal shall

besubmittedto theDepartmentof Transportation(DOT), HighwaysDivision for

reviewandapproval.

6. Traffic ImpactAnalysisReport. At the DOT’s discretion,the

Project’sTraffic ImpactAnalysisReport(TIAR) shallbe updatedat thetime that the

PilikanaStreet/HonoapiilaniHighwaytraffic signal is designed.TheDOT mayrequire

that afull traffic signalwarrantanalysisbesubmittedwith theupdatedTIAR.

7. HighwayRight-of-Way and Setback. Sufficientright-of-waysand

setbacksshallbe dedicated,atno costto the Stateof Hawaii, alongtheHonoapiilani

Highwayfrontagecurrently shownaslots 15, 16, and 17 in theProject’spreliminary

subdivisionlayout asshownin Figure3 of theProject’sFinal Environmental

Assessmentto accommodatepossiblestorageand turn lanesfor improvementsto the

Pilikana Street/HonoapiilaniHighway intersection.Theexactright-of-waysand

setbacks,if any, shallbedeterminedat thetime that the traffic signalat thePilikana

Street/HonoapiilaniHighwayintersectionis designed.
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8. Hawaii Right to Farm Act. Petitioner shallnotify all prospective

buyersand/orlesseesof thePropertythat theHawaiiRight to FarmAct, Chapter165,

HRS, limits thecircumstancesunderwhich pre-existingfarmactivitiesmaybedeemed

a nuisance.

9. Notification of PotentialNuisances.Petitionershallnotify all

prospectivebuyersand/orlesseesof thePropertyof potentialodor,noise,anddust

pollution resultingadjacentagriculturaluses.

10. DrainageImprovements.Petitionershall fund the designand

constructionof drainageimprovementsrequiredasa resultof the developmentof the

Propertyto thesatisfactionof appropriateStateandCountyagencies.

11. WaterService.Petitionershallparticipatein thefunding and

constructionof adequatewatersource,storageandtransmissionfacilities and

improvementsto accommodateprojectedwaterusegeneratedby theProject. Water

facilitiesand improvements,or thepaymentof applicablefees,shallbe coordinatedand

approvedby theCounty of Maui, Departmentof WaterSupplyand, if applicable,the

Commissionon WaterResourcesManagementof theDepartmentof Land andNatural

Resources.

12. Best ManagementPractices. Petitioner shall implementbest

managementpracticesto reduceor eliminatesoil erosionandgroundwaterpollution
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andimplementdustcontrolmeasuresduring thedevelopmentprocessin accordance

with theStateDepartmentof Healthguidelines.

13. WastewaterFacilities. Petitionershall fund anddevelop,as

requiredby theCountyof Maui and theStateDepartmentof Health,on-sitewastewater

transmissionfacilities to transportwastewaterfrom theProjectto appropriateCounty

wastewatertransmissionandtreatmentfacilities. Petitionershallpaya pro-ratashare

of off-site sewerimprovementsasdeterminedby theCountyof Maui.

14. Solid Waste. Petitionershall, in coordinationwith appropriate

StateandCounty governmentagencies,assistin the planningandpromotionof solid

wasterecyclingfacilities.

15. EnergyConservationMeasures.Petitioner,wherefeasible,shall

implementenergyconservationmeasuressuchasuseof solarenergyandsolarheating

andincorporatesuchmeasuresinto theproposeddevelopment.

16. Civil Defense.Petitionershall fundandconstructor provideits

fair shareof adequatecivil defensemeasuresservingthePropertyasdeterminedby the

Stateof Hawaii Departmentof Defense,Office of Civil DefenseandCounty Civil

DefenseAgency.

17. Unidentified Archaeological Finds. Petitionershall stopwork in

theimmediatevicinity shouldanypreviouslyunidentifiedhumanburials,

archaeologicalor historic sitessuchasartifacts,marineshellconcentrations,charcoal
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deposits,stoneplatforms,pavings, loi walls be found. Petitionershall immediately

notify theHistoric PreservationDivision, andcomply with therequirementsof Chapter

6E, HRS,andapplicableregulations. TheHistoric PreservationDivision shall

determinethe significanceof thesefinds andpermitsubsequentwork to proceedwith

anarchaeologicalclearanceafterappropriatemeasureshavebeenimplemented.

18. Annual Reports. Petitionershall timely providewithout any prior

notice, annualreportsto theCommission,theOffice of Planning,and theCountyof

Maui PlanningDepartmentin connectionwith thestatusof theProjectandPetitioner’s

progressin complyingwith theconditionsimposedherein. Theannualreportshall

include anupdateon thestatusof constructionof the1.5 MG waterstoragetanklocated

off Kuikahi Drive and all executedagreementspertainingto constructionof thetank

andallocationof watertherefrom. Theannualreportshallbesubmittedin a form

prescribedby theExecutiveOfficer of theCommission.

19. Releaseof Conditions. TheCommissionmayfully or partially

releasetheconditionsprovidedhereinasto all or anyportion of thePropertyupon

timely motion andupontheprovisionof adequateassuranceof satisfactionof these

conditionsby Petitioner.

20. Notice of Imposition of Conditions. Within 7 daysof the issuance

of theCommission’sDecisionandOrderfor thesubjectreclassification,Petitionershall

(a) recordwith theBureauof Conveyancesastatementthat the Propertyis subjectto

[)ocket No. A04-746 Waikapu 28 Investmeitt LLC Page 46



conditionsimposedhereinby theLandUseCommissionin the reclassificationof the

Property,and (b) shall file a copy of suchrecordedstatementwith theCommission.

21. Recordation of Conditions. Petitioner shallrecordtheconditions

imposedhereinby theCommissionwith theBureauof Conveyancespursuantto

Section15-15-92,HAR.
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Approved
Petition Area

A04-746 WAIKAPU 28 INVESTMENT, LLC
Map Location

Tax Map Key No.: 3-5-04: 25
Waikapu, Maui, Hawaii

Scale: 1”= 1,000 ft.
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ADOPTION OF ORDER

TheundersignedCommissioners,beingfamiliar with therecordand

proceedings, hereby adopt and approve the foregoing ORDERthis 14th day of

December , 2004. This ORDERandits ADOPTION shalltakeeffectupon the

datethis ORDER is certified and filed by this Commission.

Doneat Hono1u1u , Hawai’i, this 14th day of

December ~,2004,permotionon October 21, ,2004.

LAND USECOMMISSION

APPROVEDAS TO FORM STATE OF HAWAI’I

DeputyAttoI~neyGeneral

4Z~Z~~T
RANDA L S~c~v1OTO

Vice-ChairpersonandCommissioner

By .

STEVENLEE MONTGOMERY
Vice Chair andCommissioner

P. ROY CATALANI

ChairpersonandCommissioner
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By (absent)
PRAVIN DESAI

Commissioner

By (absent)
KYONG-SUIM

Commissioner

By~ ~

ISAAC FIESTA,JR.
Commissioner

By_________
LISA M. JUDGE

Commissioner

Filed andeffectiveon By
DEC ~ 4 2004 MICHAEL D. F

Commissioner

Certifiedby:

By______________________ PETERYUKIMURACommissioner
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BEFORETHELANDUSECOMMISSION

OFTHESTATEOFHAWAII

In the Matter of the Petition of ) DOCKETNO. A04746

WAIKAPU 28 INVESTMENT, LLC WAI~PU28 INVESTMENT, LLC

)
To Amend the Agricultural District ) CERTIFICATE OF SERVICE
Boundaryinto theUrbanLand Use )
District for Approximately28.7Acresat )
Waikapu, Island of Maui, State of Hawaii,)

Tax MapKey No. (2) 3-5-004:025 )

CERTIFICATEOF SERVICE

I herebycertify that a copyof theFindingsof Fact,Conclusionsof Law,

‘and DecisionandOrderfor a StateLandUseDistrict BoundaryAmendmentwas

served upon the following by either hand delivery or depositing the same in the U. S.

Postal Service by regular or certified mail as noted:

DEL. MARYLOUKOBAYASHI

Office of Planning

P. 0. Box 2359

Honolulu, Hawaii 96804-2359

JOHNCHANG, Esq.

DeputyAttorney General

HaleAuhau,Third Floor
425 Queen Street

Honolulu, Hawaii 96813

Docket No A04-746 Waikapu 28 Investment LI C Page 50



MICHAEL FOLEY, Director
County of Maui, Planning Department
250 South High Street

Wailuku, Hawaii 96793

BRIAN MOTO, Esq.

JANE LOVELL, Esq.

Corporation Counsel

Countyof Maui
250 SouthHigh Street
Wailuku, Hawaii 96793

CENT. BLAINE J. KOBAYASHI, Esq.

CarismithBall LLP
OneMain Plaza,Suite400
2200Main Street,P. 0. Box 1086

Wailuku, Hawaii 96793-1086

DEC 142004
Dated: Honolulu, Hawaii, _____________

ExecutiveOfficer
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