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BEFORE THE LAND USE COMMISSION

STATE OF HAWAI‘]
In the Matter of the Petition of ) DOCKET NO. A89-649
)
LANA‘I RESORT PARTNERS ) MINUTE ORDER NO. 7
) NOTICE OF HEARING;
To consider further matters relating to ) EXHIBIT “A”
an Order To Show Cause as to whether )
certain land located at Manele, Lana‘i, )
should revert to its former Agricultural )
and/or Rural land use classification due )
to Petitioner's failure to comply with )
Condition No. 10 of the Land Use )
Commission's Findings of Fact, )
Conclusions of Law, and Decision and )
Order filed April 16, 1991, Tax Map Key )
No. 4-9-002:049 (por.), formerly Tax Map )
Key No. 4-9-002:001 (por.) )
)
MINUTE ORDER NO. 7
NOTICE OF HEARING
TO:
BENJAMIN A. KUDO, Esq. WILLIAM SPENCE
CLARA PARK Esq. Director, Department of Planning, County of Maui
Ashford & Wriston LLP 2200 Main Street

999 Bishop Street, Suite 1400
Honolulu, Hawai‘i 96813
Attorneys for Lana’i Resort Partners

LEO R. ASUNCION, JR., AICP
Director, Office of Planning
State of Hawai‘i

235 S. Beretania Street, 6" Floor
Honoluly, Hawai‘i 96813

BRYAN C. YEE, Esq.

DAWN TAKEUCHI-APUNA, Esq.
Deputy Attorneys General
Department of the Attorney General
425 Queen Street

Honolulu, Hawai‘i 96813

Attorneys for State Office of Planning

One Main Plaza Bldg., Suite 315
Wailuku, Hawai‘i 96793

MICHAEL HOPPER, Esq.

CALEB ROWE, Esq.

Department of the Corporation Counsel
County of Maui

200 S. High St.

Wailuku, Hawai‘i 96793

Attorney for County of Maui
Department of Planning

DAVID KEITH KAUILA KOPPER, Esq.

LI‘'ULA NAKAMA, Esq.

Native Hawaiian Legal Corporation

1164 Bishop Street, Suite 1205

Honolulu, Hawai‘i 96813

Attorneys for Intervenors Lana‘ians for Sensible Growth



Pursuant to the prehearing conference held on September 30, 2016, IT IS HEARBY ORDERED:

1.

Date, Time, Place and Nature of Hearing. A hearing on the above referenced matter shall
take place as follows: *

Date: November 9-10, 2016

Time: November 9, 2016 — start at 10:00 a.m.
November 10, 2016 — start at 08:00 a.m.

Place: Lana‘i Community Center
Eighth Street and Lana‘i Avenue
Lana‘i City, Lana‘i, HI 96763

Continuing:

November 15—16, 2016, 9:30 a.m., Maui Arts and Cultural Center — Haynes
Meeting Room, One Cameron Way, Kahului, Maui, Hawai‘i 96732-1137

Legal Authority for the Hearing. The legal authority under which the hearing will be
held is chapter 91 and section 205-4, Hawai‘i Revised Statutes (“HRS”); sections §§15-
15-93 and -94 of the Hawai‘i Administrative Rules (“HAR”); and, Lana‘i Co., Inc. v.
Land Use Commission, 105 Hawai‘i 296 (2004) and Lana‘ians for Sensible Growth v.
Lana‘i Resorts LLC, 137 H. 298 (2016, unpublished).

Statutes and Rules Involved in the Hearing. The particular sections of the statutes or rules
involved in this hearing are: HRS§ 205-4 and HAR§§ 15-15-93 and -94.

Plain Language Statement of the Issues and Facts Involved in the Hearing. The issues
and basic facts giving rise to this hearing are stated in the 2004 Decision of the Hawaii
Supreme Court and the 2016 decision of the Intermediate Court of Appeals of the State of
Hawai‘i, copies of which are attached hereto as Exhibit “A”.

Appearance and Representation at the Hearing. Any party to this hearing may retain
legal counsel if the party so desires. Individual parties who do not retain legal counsel
may appear on their own behalf. A member of a partnership may represent the
partnership. An officer or authorized employee of a corporation, trust, association or
other entity may represent the corporation, trust association or other entity.

Public testimony will be taken prior to the evidentiary portion of the hearing on

November 9, 2016.
October 20 2()/1Q\Mj K
~ ‘\/ 7

Jonathan Likeke Scheuer
Hearings Officer, Land Use Commission

DATED: Honolulu, Hawai‘i,

Persons with disabilities who need accommodation should call (808) 587-3822 no later than 12:00 noon, ten (10} business days before the
date of the meeting. The mailing address for the Land Use Commission is P.O. Box 2359, Honolulu, Hawai'i, 96804-2359. Some materials
for these agenda items may be available on our website at http://luc.state.hi.us.

Please note: The Rules of Practice and Procedure of the Land Use Commission will govern the procedures utilized in this case.
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Attorneys for Lana’i Resort Partners

LEO R. ASUNCION, JR., AICP
Director, Office of Planning
State of Hawai‘i
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BRYAN C. YEE, Esq.

DAWN TAKEUCHI-APUNA, Esq.
Deputy Attorneys General
Department of the Attorney General
425 Queen Street

Honolulu, Hawai‘i 96813

Attorneys for State Office of Planning

WILLIAM SPENCE

Director, Department of Planning, County of Maui
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MICHAEL HOPPER, Esgq.

CALEB ROWE, Esq.

Department of the Corporation Counsel
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DAVID KEITH KAUILA KOPPER, Esq.

LI‘ULA NAKAMA, Esq.

Native Hawaiian Legal Corporation

1164 Bishop Street, Suite 1205
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DATED: Honolulu, Hawai‘i, October 20, 2014.

Daniel Orodenker
Executive Officer, Land Use Commission
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FOLEY, Presiding J., FUJISE and LEONARD, 1J.

MEMORANDUM OPINION

*1 Appellee-Appellant Lanai Resorts, LLC 1 (Lanai Resorts) appeals from the Final Judgment entered on March 19,
2013 in the Circuit Court of the First Circuit > (circuit court).

LUC Minute Order #7- Exhibit A
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! The Petitioner-Appellee-Appellant's name has changed throughout the proceedings, from Castle & Cooke Resorts, LLC;

Lanai Company, Inc.; L; ana‘ i Resort Partners; to the current Lanai Resorts, LLC. For clarity, we refer to it by the current
successor in interest, Lanai Resorts.

2 The Honorable Karl K. Sakamoto presided.

On appeal, Lanai Resorts contends the circuit court erred in: (1) upholding the decision of the Land Use Commission
(LUC) finding there was insufficient evidence to support its 1996 Cease and Desist Order; (2) invalidating the LUC's
grant of Lanai Resorts' Motion for Modification of Condition No. 10; and (3) denying Lanai Resort's Motion to Dismiss
the Appeal.

I. BACKGROUND

In 1989, Lanai Resorts filed a petition with the LUC for an amendment to the existing land use district boundary for a
reclassification of a parcel of land in order to develop a golf course.

The LUC granted Lanai Resorts' petition on April 16, 1991 (1991 Order), subject to twenty-three conditions. Condition
number ten (Condition No. 10) stated, “[Lanai Resorts] shall not utilize the potable water from the high-level groundwater
aquifer for golf course irrigation use, and shall instead develop and utilize only alternative non-potable sources of water
(c.g., brackish water, reclaimed sewage effluent) for golf course irrigation requirements.”

In 1993, the LUC ordered Lanai Resorts to show cause why the land at issue should not revert to its former land use
classification or be changed to a more appropriate classification on the basis that the LUC had reason to believe Lanai
_Resorts failed to perform according to Condition No. 10 of the 1991 Order.

On May 17, 1996, the LUC issued its “Findings of Fact, Conclusions of Law, and Decision and Order” (1996 Order),
which ordered Lanai Resorts to comply with Condition No. 10, finding that Lanai Resorts had failed to perform
according to the condition. The 1996 Order was appealed to the Hawai‘i Supreme Court. Lanai Co. v. Land Use Comm'n,
105 Hawaii 2 96, 305-06, 97 P.3d 372, 381-82 (2004).

In 2004, the supreme court remanded this case to the circuit court with instructions to remand to the LUC “for
clarification of its findings and conclusions, or for further hearings if necessary” on “the issue of whether [Lanai Resorts]
has violated Condition No. 10 by utilizing potable water from the high level aquifer.” Lanai Co., 105 Hawai‘i at 316,
97 P.3d at 392.

On May 26, 2006, the LUC issued its “Second Prehearing Order on Remand From the Hawaii Supreme Court of the
[LUC's] Findings of Fact, Conclusions of Law, and Decision and Order Dated May 17, 1996” (Second Prehearing Order),
which ordered the parties to prepare to address a number of issues in hearings to be held on June 7-9, 2006. The issues
the LUC directed the parties to address at the hearing were:

1. Does Condition No. 10 of the LUC's Findings of Fact, Conclusions of Law, and Decision and Order filed April 16,
1991 restrict [Lanai Resorts'] utilization of water for golf course irrigation use to alternative non-potable sources
of water that [Lanai Resorts] develops?

*2 (a) If so, what does “alternative non-potable sources of water (e.g., brackish water, reclaimed sewage effluent)”
mean as used in Condition No. 10?

(i) What sources of water are encompassed by that term?

(i1) Does this mean that the water must be from a source outside of the high-level groundwater aquifer?
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(b) If s0, did [Lanai Resorts] develop and utilize alternative non-potable sources of water for golf course irrigation use?

2. Did Condition No. 10 give fair warning to [Lanai Resorts] as to the sources of water that could and could not be
used for golf course irrigation use? -

3. Did [Lanai Resorts] utilize potablc water from the high-level groundwater aquifer?

The hearings were held on June 7 and 8, 2006, The LUC canceled the final day of the hearing for lack of quorum.

Each of the parties were invited to submit written testimony to the LUC at the June 2006 hearing, as well as a list of
witnesses to be called. At the hearing, however, only Lanai Resorts, the County of Maui (County), and the State of
Hawai‘i Office of Planning (OP) were able to present live witness testimony to the LUC.

Lanai Resorts' witness list, which was submitted to the LUC before the hearing included Tom Nance of Tom Nance
Water Resource. Engineering; and Cliff Jamile, Ralph Masuda, and Harry Saunders of Castle & Cooke Resorts, LLC,
the predecessor of Lanai Resorts. Tom Nance testified at the hearing, and was designated as an expert in hydrology and
water resource engineering. Lanai Resorts also submitted exhibits as written testimony.

The County's witness list included Michael W. Foley, Director of Planning Department for the County (or his designee);
George Y. Tengan, Director of Water Supply for the County (or his designee); and G. Riki Hokama, Council Chair
of the Lana‘i Residency Area. At the hearing, Ellen Kraftsow, the Water Resources and Planning Division Program
Manager for the Department of Water Supply testified for the County. The County also submitted written testimony
through exhibits to the LUC.

The OP's list of witnesses it expected to testify at the hearing included Laura H. Thielen, Director of OP and/or Abe -
E. Mitsuda, Division Head of the Land Use Division for the OP; Stuart Yamada, Clean Drinking Water Branch,
Department of Health; W. Roy Hardy, Regulation Branch Chief, Commission on Water Resource Management,
Department of Land and Natural Resources; and an unidentified representative of the County's Department of Water
Supply. W. Roy Hardy and Stuart Yamada testified at the hearing. The OP also submitted exhibits at the hearing.

The witness list for Intervenor—Appellant-Appellee Lanaians for Sensible Growth (LSG) included Rob McOmber,
President of LSG; Reynold “Butch” Gima, Chairperson of Lanai Water Working Group; William Meyer, Private
Consultant in Hydrology; and Michael Foley, Planning Director of the County. LSG submitted written exhibits at the
hearing. Ron McOmber testified at the hearing, but testified as a citizen of Lana‘i and participant in the Lanai Water,
Advisory Committee, and not as the President of LSG or as LSG's witness.

*3 On May 18, 2007, the LUC voted to allow a hearing officer to continue holding hearings and make a recommendation
to the LUC. Commissioner Michael D. Formby (Commissioner Formby) suggested that the assignment of this case to a
hearing officer “would allow for a more streamlined and efficient timeframe within which testimony and evidence could
be collected....” At this hearing, counsel for LSG reminded the LUC that it had heard all parties' testimony at the June
2006 hearing, except for testimony from LSG.

On July 16, 2007, Lanai Resorts filed a “Motion for Modification of Condition No. 10 and Dissolution of [the 1996
Order]” (Motion for Modification). On January 25, 2010, the LUC entered its “Order Vacating [1996 Order]; Denying
Office of Planning's Revised Motion to Amend Findings of Fact, Conclusions of Law, and Decision and Order Filed
April 16, 1991; and Granting [Lanai Resorts'] Motion for Modification of Condition No. 10, with Modifications” (2010
Order).

womant Revders. No claim to original LS. Government Wark

[
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LSG appealed the 2010 Order to the circuit court and on November 8, 2012, the circuit court entered the “Order Vacatin g
[LUC's] Order Vacating [1996 Order]; Denying [OP's] Revised Motion to Amend Findings of Fact, Conclusions of Law,
and Decision and Order Filed April 16, 1991; and Granting [Lanai Resorts'] Motion for Modification of Condition No.
10, with Modifications Entered January 25, 2010 and Remanding Matter to the [LUC]” (November 2012 Order) vacating
the 2010 Order. The circuit court entered its Final Judgment on March 19, 2013. Lanai Resorts filed their notice of
appeal on March 28, 2013,

II. STANDARD OF REVIEW

A. Ripeness/Subject Matter Jurisdiction
Ripeness is an issue of subject matter jurisdiction. Kapuwai v. City and Cty. of Honolulu, Dep't of Parks and Recreation,
121 Hawai‘i 33, 39, 211 P.3d 750, 756 (2009). “Whether a court possesses subject matter jurisdiction is a question of law
reviewable de novo.” Id. (internal quotation marks and emphasis omitted) (quoting Kaho‘ohanohano v. Dep't, of Human
Servs. ., 117 Hawai‘i 262, 281, 178 P.3d 538, 557 (2008)).

B. Standing
Standing is a question of law reviewable de novo. McDermott v. Ige, 135 Hawai‘i 275, 282, 349 P.3d 382, 389 (2015)
(citing Hawaii Med. Ass'n v. Hawaii Med. Serv. Ass'n, 113 Hawai4 77, 90, 148 P.3d 1179, 1192 (2006).

C. Secondary Appeals
“Review of a decision made by a court upon its review of an administrative decision is a secondary appeal. The standard
of review is one in which [an appellate] court must determine whether the court was right or wrong in its decision.” Brescia
v. North Shore Ohana, 115 Hawai‘i 477, 491, 168 P.3d 929, 943 (2007) (internal quotation marks omitted) (quoting Leslie
v. Bd. of Appeals of Cty. of Hawaii, 109 Hawai‘i 384, 391, 126 P.3d 1071, 1078 (2006)).

The standard of review that applies to the circuit court's review of an administrative proceeding is outlined in Hawaii
Revised Statutes (HRS) § 91-14(g) (2012 Repl.), which states:

*4 (g) Upon review of the record the court may affirm the decision of the agency or remand the case with instructions
for further proceedings; or it may reverse or modify the decision and order if the substantial rights of the petitioners
may have been prejudiced because the administrative findings, conclusions, decisions, or orders are:

(1) In violation of constitutional or statutory provisions; or

(2) In excess of the statutory authority or jurisdiction of the agency; or

(3) Made upon unlawful procedure; or

(4) Affected by other error of law; or

(5) Clearly erroﬁcous in view of the reliable, probative, and substantial evidence on the whole record; or

(6) Arbitrary, or capricious, or characterized by abuse of discretion or clearly unwarranted exercise of discretion.

Hou v. Bd. of Land & Nat. Res., 136 Hawai‘i 376, 388, 363 P.3d 224, 236 (2015). “Further, under HRS § 91-14(g),
conclusions of law are reviewable under subsections (1), (2), and (4); questions regarding procedural defects are
reviewable under subsection (3); findings of fact are reviewable under subsection (5); and an agency's exercise of discretion
is reviewable under subsection (6).” Hou, 136 Hawai‘i at 388, 363 P.3d at 236 (brackets and internal quotation marks
omitted) (quoting Bragg v. State Farm Mut. Auto. Ins. Co., 81 Hawai‘i 302, 205, 916 P.2d 1203, 1206 (1996)).

aim fo origingl U.S. Government Works,
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“ ‘An agency's findings are not clearly erroneous and will be upheld if supported by reliable,
probative and substantial evidence unless the reviewing court is left with a firm and definite
conviction that a mistake has been made.” © Poe v. Hawai‘i Labor Relations Bd., 105 Hawai1 97,
100, 94 P.3d 652, 655 (2004) (quoting Kilauea Neighborhood Ass'n v. Land Use Comm'n, 7T Haw.App.
227, 229-30, 751 P.2d 1031, 1034 (1988)). “ ‘“The courts may freely review an agency's [COL].”
Lanai Co., 105 Hawai‘i at 307, 97 P.3d at 383 (quoting Dole Hawaii Div.-Castle & Cooke, Inc. v.
Ramil, 71 Haw. 419, 424, 794 P.2d 1115, 1118 (1990) (other citation omitted)). “Abuse is apparent
when the discretion exercised clearly exceeds the bounds of reason or disregards rules or principles
of law or practice to the substantial detriment of a party litigant.” Kimura v. Kamalo, 106 Hawai'i
501, 507, 107 P.3d 430, 436 (2005) (internal quotation marks and citation omitted).

Brescia, 115 Hawai‘i at 491-92, 168 P.3d at 943-44 (brackets in original omitted),

TII. DISCUSSION

A, Ripeness/Subject Matter Jurisdiction
‘As a preliminary matter, we address LSG's contention that this court lacks jurisdiction because the “remand order is
clearly interlocutory.” This court is required to determine if we have jurisdiction on each appeal. See Jenkins v. Cades
Schutte Fleming & Wright, 76 Hawai‘i 115, 119, 869 P.2d 1334, 1338 (1994).

LSG contends the circuit court's decision was a remand order, and thus not a “final order” under HRS § 91-14(a)(2012

Repl.). 3 In Gealon v. Keala, 60 Haw. 513, 591 P.2d 621 (1979), the Hawai Supreme Court held that a “ [flinal order’
means an order ending the proceedings, leaving nothing further to be accomplished. Consequently, an order is not final if
the rights of a party involved remain undetermined or if the matter is retained for further action.” Id. at 520, 591 P.2d at
626 (citing Downing v. Bd. of Zoning Appeals of Whitley Cty., 149 Ind.App. 687,274 N.E.2d 542, 544 (Ind . App.1971)).

3 HRS § 91-14(a) provides:

§ 91-14 Judicial review of contested cascs. (a) Any person aggrieved by a final decision and order in a contested case or
by a preliminary ruling of the nature that deferral of review pending entry of a subsequent final decision would deprive
appellant of adequate relief is entitled to judicial review thereof under this chapter; but nothing in this section shall be
deemed to prevent resort to other means of review, redress, relief, or trial de novo, including the right of trial by jury,
provided by law. Notwithstanding any other provision of this chaptér to the contrary, for the purposes of this section,
the term “person aggrieved” shall include an agency that is a party to a contested case proceeding before that agency
or another agency. '

*5 1.8G cites to the line of workers compensation cases in which appellate courts have held that they lack jurisdiction
to review a decision the Labor and Industrial Relations Appeals Board (LIRAB) remanding the case to the director of
the Department of Labor and Industrial Relations (DLIR) to determine the amount of compensation for a compensable
injury. The supreme court in Bocalbos v. Kapiolani Med. Cir. for Women & Children, 89 Hawai‘i 436, 974 P.2d 1026
(1999) summarized the rule established by this line of cases: “a decision of the LIRAB in a workers' compensation case

_ isnpotappealable under § 91-14(a) if a right of the claimant remains undetermined or if the case is retained for further
action by the director of labor.” Jd. at 443, 974 P.2d 1026, 974 P.2d at 1033.

The rule cited by LSG has been applied only in workers' compensation cases. The workers' compensation system is
unique in that the LIRAB reviews decisions of the director of the DLIR, and can remand cases to the director for further
determinations. See HRS § 386-87(c) (2015 Repl.) (“The appellate board shall have power to ... remand the case to
the director for further proceedings and action.”). A decision by the LIRAB to remand the case to the director for a
determination of compensation is not a “final order” under the definition provided in Gealon because a remand order

WESTLAW
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from the LIRAB Jeaves further administrative action to be taken on the issue of the claimant's compensation benefits.
See Mitchell v. State, Dep't of Educ., 77 Hawai‘i 305, 307-08, 884 P.2d 368, 370-71 (1994).

LSG tries in its answering brief to equate the remand from the circuit court in this case to remand orders from the LIRAB
in workers' compensation cases. Although both are remand orders, they are procedurally distinct. Judicial review by
the circuit court is appropriate under HRS § 91-14(a) when an administrative agency has made a “final decision and
order.” A circuit court's remand directive is therefore irrelevant to the issue of whether there has been a “final order”
under HRS § 91-14(a).

The 2010 Order by the LUC held that “there was insufficient evidence to support the Commission's 1996 Order finding a
violation of Condition No. 10 and therefore the 1996 Order is hereby VACATED” and granted Lanai Resorts' Motion
for Modification. Given the scope of the hearings as defined by the LUC, there were no more issues to be resolved or
rights of a party to be determined following the 2010 Order. See Gealon, 60 Haw. at 520, 591 P.2d at 626. Therefore, this
court has jurisdiction to hear this appeal and the appeal is ripe for our consideration.

B. Standing
Lanai Resorts argues the circuit court erred in denying its motion to dismiss the appeal because LSG lacked the statutory

authority to pursue the agency appeal under HRS § 414D-249(c) 4 (Supp.2015) because LSG had been administratively
dissolved in 2004 and was permitted under the statute to only carry on activities relating to “Winding up.”

4 HRS§414D-249(c) provides:
§ 414D-249 Procedure for and effect of administrative dissolution and effect of expiration.

(¢) A corporation administratively dissolved continues its corporate existence but may not carry on any activities except
those necessary to wind up and liquidate its affairs under section 414D—245 and notify its claimants under sections 414D—
246 and 414D-247.

*6 In its opposition to Lanai Resorts’ motion to dismiss, LSG maintained that it is the same entity that had
administratively dissolved in 2004, although its name changed from “Lanaians for Sensible Growth” to “L;ana‘ians for

Sensible Growth.” > Inits answering brief, LSG argues that “[sJuch name changes produce no legél hurdle for continuing
litigation, so long as the entities are merely carrying on the activities of its predecessor and carry the same rights and
obligations from one entity to its successor-ininterest.” However, the record shows that LSG did not merely go through

a name change, but filed new articles of incorporation on November 14, 2008. Under HRS § 414D-249(f) (Supp.2015), 6
LSG was permitted to amend its articles incorporation to “resume carrying on its activities as if the expiration had never
occurred[,]” but must have done so within two years of dissolution. L;ana®"ians for Sensible Growth did not attempt to
resume corporate activities until four years had passed, and therefore had no statutory basis for carrying on its activities
as the same entxty prior to dissolution. At no point did L;ana“"ians for Sensible Growth submit a motion pursuant to

Hawai'i Rules of Civil Procedure (HRCP) Rule 25(c) 7 or Hawaii Administrative Rules (HAR) § 15-15-71 (effective

2013) to substitute in as the successor-in-interest to LSG. L;ana‘ians for Sensible Growth, as a new corporation, is
required to substitute in before it may replace L.SG as a party.

] The November 14, 2008 Articles of Incorporation listed LSG's name as “Lanaiians for Sensible Growth,” but LSG filed
Articles of Amendment to Change Corporate Name on March 22, 2010 to “L;ana‘ians for Sensible Growth.”

LSG conceded in its opposition to Lanai Resorts' motion to dismiss that it “did not obtain reinstatement by December 14,
2006, the last day it could have done so™ under HRS § 414D—249(f).
The corporation, at any time within two years of the expiration of its period of duration, may amend its articles of
incorporation to extend its period of duration and, upon the amendment, the corporation may resume carrying on its
activities as if the expiration had never occurred; provided that if the name of the corporation, or a name substantially
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identical is registered or reserved by another entity, or if that name or a name substantially identical is registered as a
trade name, trademark, or service mark, the extension of its period of duration shall be allowed only upon the registration
of a new name by the corporation pursuant to the amendment provisions of this chapter.

HRS § 414D-249(f).

7 HRCP Rule 25(c) provides:
Rule 25. SUBSTITUTION OF PARTIES
(c) Transfer of interest. In case of any transfer of interest, the action may be continued by or against the original party,
unless the court upon motion directs the person to whom the interest is transferred to be substituted in the action or
joined with the original party. Service of the motion shall be made as provided in subdivision (a) of this rule.

& HAR§15-15-71 states:
§ 15-15-71 Substitution of parties. Upon motion and for good canse shown, the commission may order substitution of
parties, except that in the case of death of a party, substitution may be ordered without the filing of a motion.

LSG argues alternatively that it was entitled to continue litigating this case under HRS § 414D-245(b)(5) (2004 Repl.), o
which states that the dissolution of a nonprofit corporation does not “[a]bate or suspend a proceeding by or against
the corporation on the effective date of dissolution.” Lanai Resorts argues in response that the effect of administrative
dissolution, as opposed to voluntary dissolution, is governed by HRS § 414D--249, which limits post-dissolution activities
to “those necessary to wind up and liquidate ‘its affairs under section 414D-245....” HRS § 414-249(c). However, HRS
§ 414D-245(b) does not, as Lanai Resorts asserts, set forth activities in which voluntarily dissolved corporations may
participate in addition to those necessary to wind up and liquidate, which would mean that HRS § 414D-249 acts as a
limitation on the types of activities in which an administratively dissolved corporation may participate. Instead, HRS
§ 414D—-245(b) enumerates certain rights and procedures that are not affected by or precluded by dissolution. Thus,
HRS § 414D-245(b)(5) is applicable to administratively dissolved corporations through HRS § 414D-249(c). LSG, as
an administratively dissolved corporation, was permitted to continue its involvement in this litigation under HRS § 414
245(b)(5).

9 HRS§414D-245(b)(5) provides:
§ 414D--245 Effect of dissolution.

(b) Dissolution of a corporation does not:

(5) Abate or suspend a proceeding pending by or against the corporation on the effective date of dissolution[]

Practically speaking, L;ana‘ians for Sensible Growth, the corporation in existence since 2008, is substantially similar to
LSG, the corporation in existence prior to 2004. The President of L;ana‘ians for Sensible Growth, Donovan Kealoha,
testified in a declaration, “L;ana‘ians for Sensible Growth, except for the new nomenclature in its label, has continued to
operate in exactly the same role as ‘Lanaians for Sensible Growth,” with essentially the same board membership except
for the addition of four new members as part of its evolution as a community advocacy group.” While L;ana‘ians for
Sensible Growth must officially substitute itself as a party in this litigation to become the real party in interest, HRS §
414D-245(b)(5) allows the members of LSG, who have continued to be involved with this litigation or who have been
replaced by new members, to continue their role in the proceedings despite LSG's administrative dissolution.

#7 Lanai Resorts confention that HRS §414D-249 prevents LSG from continuing litigation because it is not an activity
necessary to wind up and liquidate its affairs is without merit. The circuit court did not err in denying Lanai Resorts'
motion to dismiss.

C. 1996 Order
Lanai Resorts argues the circuit court erred when it vacated the LUC's 1996 Order because its findings “could [not]
provide the [circuit] court with the definite and firm conviction that a mistake had been made necessary to allow the
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LUC's decision to be overturned .” Lanai Resorts takes issue with three specific findings by the circuit court supporting
its decision to vacate the 1996 Order: (1) the LUC did not abide by the mandate provided by the supreme court; (2) the
LUC did not follow its own procedures; and (3) LSG had not been given a full and fair opportunity to have its evidence
heard and considered.

In its 2004 decision in this case, the Hawaii Supreme Court held:

In the present case, the LUC has not provided sufficient “findings or conclusions that would enable meaningful review
of” whether [Lanai Resorts] has violated the prohibition against [the] use of potable water in Condition No. 10. HRS
§ 91-14 provides that, upon review of an agency decision, an appellate court may “remand the case with instructions
for further proceedings.

Accordingly, we remand the issue of whether [Lanai Resorts] has violated Condition No. 10 by utilizing potable water
from the high level aquifer, to the court, with instructions to remand the case to the LUC for clarification of its findings
and conclusions, or for further hearings if necessary.

Lanai Co., 105 Hawai'i at 3 16, 97 P.3d at 392 (citation omitted),

The question on appeal is whether the circuit court erred in vacating the LUC's 2010 Order because the LUC's decision
was made upon unlawful procedure following the supreme court's remand instructions. HRS §91-9 (2012 Repl.), requires
that “in any contested case, all parties shall be afforded an opportunity for hearing after reasonable notice.” HRS § 91—
9(a). “Opportunities shall be afforded [sic] all parties to present evidence and argument on all issues involved.” HRS §
91-9(c); see Application of Kauai Elec. Div. of Citizens Utils. Co., 60 Haw. 166, 182, 590 P.2d 524, 536 (1978) (holding
that a hearing satisfied HRS § 91-9 where “all parties had been given ample opportunity to obtain and present all their
evidence, to present testimony, both written and oral, to cross examine witnesses, and to argue the issues on the merits
before the Commission.”).

The supreme court in Hou recently discussed the importance of due process protections for parties in adjudicatory
proceedings before administrative agencies. Regarding contested case hearings, the supreme court stated:

A contested case hearing is similar in many respects to a trial before a judge: the parties have
the right to present evidence, testimony is taken under oath, and witnesses are subject to cross-
examination. It provides a high level of procedural fairness and protections to ensure that decisions
are made based on a factual record that is developed through a rigorous adversarial process.

*8 Hou, 136 Hawaii at 380, 393 P.3d at 228. “[T]he manner in which the Justice system operates must be fair and must
also appear to be fair.” Hou, 136 Hawai‘i at 389, 363 P.3d at 237 (citing Sifagaloa v. Bd. of Trs. of Emps.’ Ret. Sys. of
State of Hawaii, 74 Haw. 181, 190, 840 P.2d 367, 371 (1992)). “Fundamentally, in the justice system, ‘justice can perform
its high function in the best way only if it satisfies the appearance of Justice.” “ Hou, 136 Hawai‘i at 389, 363 P.3d at 237
(quoting Sifagaloa, 74 Haw. at 189, 840 P.2d at 371).

Following the supreme court's remand in this case, the LUC issued a Second Prehearing Order on May 26, 2006
scheduling hearings at which the parties could address specific issues relating to the supreme court's remand instructions.
The LUC scheduled the hearings for June 7, 8, and 9, 2006. At the hearing, the LUC heard witness testimony from Lanai
Resorts, OP, and the County. LSG had scheduled their expert witness, William Meyer (Meyer), a private hydrology
consultant, to appear by video on June 9, but the LUC canceled the final day of the hearing for lack of quorum.

At a May 18, 2007 hearing, Commissioner Formby explained the need to appoint a hearings officer: “Given the
protracted history and extensive litigation in this matter and the importance of this matter on remand from the [Hawai‘i]
Supreme Court, I believe it would be more efficient to assign the conclusion of this matter to a hearing officer.”
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Commissioner Formby added, “I also believe that the assignment of this matter to a hearing officer would allow for a
more streamlined and efficient timeframe within which testimony and evidence could be collected on this matter.”

Before the commissioners voted to approve the use of a hearing officer, counsel for LSG reminded the LUC that it had
heard all parties' testimony except for LSG's testimony. Counsel for LSG stated, “I think we would be prejudiced if, in
fact, the record stands as it is with everybody else's testimony but not ours on these critical issues. We would at least, at
the very least want to have [Meyer] to testify if you're going to close that record.” The deputy attorney general responded
on behalf of the LUC,

[Wle're not closing the record. I think you would have an opportunity to rebut the motion or oppose
the motion based on those arguments. We would only, the [LUC] would only consider the motion
if there are no material issues of fact that would preclude them from making the decision.

Effectively, however, the LUC did not accept any more testimony on the contested case.

Meyer was included on LSG's list of witnesses to be submitted to the LUC for the purpose of testifying about the

“standards of potability,” “affects [sic] of pumping water from high level aquifer in Lanai,” and “water use in Lanai.” 10

This testimony was directly relevant to the issue on remand from the Hawai‘i Supreme Court, “whether [Lanai Resorts]
has violated Condition No. 10 by utilizing potable water from the high level aquifer,” Larai Co., 105 Hawai'i at 316,
97 P.2d at 392, and to the LUC's subsequent finding that “there's no basis to conclude that there was a violation of
Condition No. 10.” Additionally, Meyer's testimony was relevant to rebutting the testimony of Lanai Resorts' expert
Tom Nance. At the hearing, counsel for LSG objected to the testimony of Lanai Resorts' expert Tom Nance, stating,
“This new testimony is being delivered orally today and all the technical data is a denial of my client's right to be able
to effectively cross-examine with the assistance of our expert.”

10 A transcript of Meyer's former testimony before the LUC was submitted to the LUC as Exhibit LSG-017-R.

*9 TLanai Resorts argues that because the LUC in 2010 could not determine what “Condition No. 10” meant when it
was drafted in 1991, there was no need for the additional contested case hearings and thus, the LUC did not deviate from
the post-remand process. Lanai Resorts, however, misconstrues the remand from the supreme court. The purpose of the
remand was not, as Lanai Resorts purports, “to force the LUC to clarify what was intended by Condition No. 10 and
then, assuming the condition was sufficiently clear, to determine whether Lanai Resorts had violated it.” Instead, the
LUC was given a clear task by the supreme court: clarify its findings and conclusions regarding whether Lanai Resorts
violated the prohibition against the use of potable water in Condition No. 10, or to conduct further hearings if the LUC
found additional hearings necessary. Lanai Co., 105 Hawai‘i at 316, 97 P.2d at 392,

Because the LUC decided, in its discretion, to hold hearings to address the issues remanded by the supreme court, the
hearings became subject to the requirements of HRS § 91-9. See Bush v. Hawaiian Homes Comm'n., 76 Hawai‘i 128, 135,
870 P.2d 1272, 1279 (1994).

The LUC entered its 2010 Order based on “having reviewed [the OP's] Motion and Revised Motion, [Lanai Resorts']
Motion, the various pleadings filed by the parties and the record in this proceeding, and having heard public testimony

and arguments of counsel for [the OP], [L.anai Resoris], Maui County, and counsel for LSG,” nioticeably leaving out
public testimony for LSG. Therefore, we come to the same conclusion as the circuit court: “the ‘“further hearings' LUC
conducted pursuant to [the Second Prehearing Order] dated May 26, 2006 did not result in LSG being afforded a full and
fair opportunity to have its evidence heard and considered post-remand,” “Such a process does not satisfy the appearance
of justice[,]” Hou, 136 Hawai‘i at 391, 363 P.3d at 239,

We affirm the circuit court's decision to vacate the LUC's 2010 Order on the grounds that the LUC's decision was made
. upon unlawful procedure. See HRS § 91-14(g)(3).
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IV. CONCLUSION

The Final Judgment entered on March 19, 2013 in the Circuit Court of the First Circuit is affirmed.

All Citations

137 Hawai'i 298, 369 P.3d 881 (Table), 2016 WL 1123383
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Synopsis

Background: Developer appealed order of Land Use Commission (LUC), finding that developer had violated condition
of LUC order amending land use district boundary from rural and agricultural district to urban district to facilitate
development of golf course, which condition LUC interpreted as precluding developer's use of any and all water from
a high level groundwater aquifer. The Circuit Court reversed the LUC decision, finding that its interpretation of the
condition was clearly erroneous. Citizens' group and LUC appealed.

Holdings: The Supreme Court, Acoba, J., held that:

[1] civil procedure rule requiring statement of facts in “actions tried upon the facts” did not apply to circuit court's review
of LUC decision;

[2] condition of LUC order was properly interpreted as precluding only developer's use of potable water from high level
groundwater aquifer; and

[3] LUC findings in support of order were inadequate for determination as to whether developer had violated condition
by using proscribed potable water, and thus remand was required.

Affirmed in part, vacated in part, and remanded.

West Headnotes (12)

nj Administrative Law and Procedure ¢= Scope

Review of a decision made by a circuit court upon its review of an administrative decision is a secondary appeal,
and the standard of appellate review is one in which the Supreme Court must determine whether the court
under review was right or wrong in its decision.
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2]

13

14

151

[6]

[7]

12 Cases that cite this headnote

Administrative Law and Procedure 4= Scope

In an appeal from a circuit court's review of an administrative decision, the appellate court will utilize identical
standards applied by the circuit court, and thus, the clearly erroneous standard governs review of an agency's
findings of fact by the appellate court.

10 Cases that cite this headnote

Administrative Law and Procedure %~ Scope

In an appeal from a circuit court's review of an administrative decision, the appellate court will utilize identical
standards applied by the circuit court, and thus, the appellate court may freely review an agency's conclusions
of law.

16 Cases that cite this headnote

Zoning and Planning ¢= Findings and statement of decision

Civil procedure rule requiring statement of facts in “actions tried upon the facts” did not apply to circuit
court's review of order of Land Use Commission (LUC), finding that developer had violated condition of LUC
order amending land use district boundary from rural and agricultural district to urban district to facilitate
development of golf course, as circuit court was acting in appellate capacity, pursuant to statute, in reviewing
LUC's findings and conclusions. HRS § 91-14(g); Rules Civ.Proc., Rule Rule 52(a).

4 Cases that cite this headnote

Zoning and Planning = Contracts for amendments;conditions

Condition of order of Land Use Commission (LUC) amending land use district boundary from rural and
agricultural district to urban district to facilitate development of golf course, which condition provided
that developer “shall not utilize the potable water from the high—level groundwater aquifer for golf course
irrigation use, and shall instead develop and utilize only alternative non—potable sources of water” was properly
interpreted as precluding only developer's use of potable water from high level groundwater aquifer, given plain
language of condition, and usc of “potable” and “non-potable” as separate and distinct terms in other parts of
order, and thus LUC clearly erred in concluding that condition precluded developer's use of any and all water
from the aquifer, as such conclusion reflected version of condition which LUC had previously rejected.

2 Cases that cite this headnote

Administrative Law and Procedure %= Particular Questions, Review of

Where an administrative agency's conclusion of law presents mixed questions of fact and law, it is Judicially
reviewed under the clearly erroneous standard because the conclusion is dependent upon the facts and
circumstances of the particular case. HRS § 91-14(g). '

1 Cases that cite this headnote

Administrative Law and Procedure ¢~ Particular Questions, Review of

o [ O T I B oy ey ey e B e s
OGNS LDy, LrOVermiment Works .



Lanai Co., Inc. v. Land Use Com'n, 105 Hawai'i 296 (2004)
97P3d372

An administrative agency's mixed determination of law and fact is clearly erroneous when (1) the record
lacks substantial evidence to support the finding, or (2) despite substantial evidence to support the finding or
determination, the appellate court is left with the definite and firm conviction that a mistake has been made.
HRS §-91-14(g).

4 Cases that cite this headnote

’

The Supreme Court is not obligated to sift through a voluminous record to verify an appellant's inadequately
documented contentions.

16 Cases that cite this headnote

9] Administrative Law and Procedure «~ Powers and Proceedings of Administrative Agencies, Officers and
Agents
Parties subject to an administrative decision must hayve fair warning of the conduct the government prohibits
or requires, to ensure that the parties are entitled to fair notice in dealing with the government and its agencies.

| Cases that cite this headnote

[10] Administrative Law and Procedure 4= Powers and Proceedings of Administrative Agencies, Officers and
Agents
An administrative agency has the responsibility of stating with ascertainable certainty what is meant by the
conditions it has imposed.

Cases that cite this headnote

[11] Zoning and Planning <= Directing further action by local authority

Findings of Land Use Commission (LUC) in support of determination that developer had violated condition
of LUC order amending land use district boundary from rural and agricultural district to urban district to
facilitate development of golf course, which condition LLUC erroneously interpreted as precluding developer's
use of any and all water from a high level groundwater aquifer, were inadequate for determination as to whether
developer had violated condition, as properly interpreted, by using proscribed potable water from aquifer, and
thus remand was required.

3 Cases that cite this headnote

[12] Zoning and Planning é= Contracts for amendments;conditions

Statute expressly authorized Land Use Commission (LUC) to impose conditions relating to a boundary change

_ and to order a reversion of the land to the prior classification if such conditions were not met, and thus
determination whether there was breach of such condition was properly made by LUC, but power to enforce
L.UC's conditions and orders relating to district classifications by cease and desist order lay with various
counties. HRS §§ 205-4(g), 205-12.

4 Cases that cite this headnote
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MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, and DUFFY, JJ.
Opinien
Opinion of the Court by ACOBA, J.

In this appeal, Appellees-Appellants Land Use Commission (the LUC) and Lanaians for **374 *298 Sensible Growth

(Sensible Growth) contest the April 26, 1997 order of the Circuit Court of the Second Circuit (the court) ! reversing the
LUC's May 17, 1996 order (1996 Order) which, inter alia, required Appellant-Appellee Lanai Company, Inc. (LCI)(1)
to immediately cease and desist any use of water from the high level aquifer for irrigation of the Manele golf course on
the island of Lanai pursuant to Condition 10 of its April 6, 1991 Order (1991 Order) and (2) to file a detailed plan with
the LUC within sixty days, specifying how it will comply with the LUC's 1991 Order requiring water use from alternative
non-potable water sources outside of the high level aquifer. For the reasons set forth herein, we (1) hold that Hawai‘i
Rules of Civil Procedure (HRCP) Rule 52(a) does not apply to a circuit court's review in an appeal from an agency
decision; (2) affirm the court's conclusion that the LUC's 1996 Order was clearly erroneous to the extent it interpreted
Condition No. 10 of its 1991 Order as precluding the use by LCI of “any” or all water from the high level aquifer; and
(3) remand the case to the court, with instructions that the court remand this case to the LUC for clarification of its
findings, or for further hearings if necessary, on the issue of whether LCI used potable water from the high level aquifer
in violation of Condition No. 10.

1 The Honorable Shackley Raffetto presided.

I

On November 29, 1989, LCI's predecessor in interest, Lanai Resort Partners, 2 petitioned the LUC to amend the land

use district boundary at Manele, on the island of Lanai, from rural and agricultural districts to an urban district, > LCI
planned to develop an eighteen-hole golf course as an amenity of the Manele Bay Hotel. On October 10, 1990, Sensible

Growth, the Office of Hawaiian Affairs (OHA), and LCI signed a memorandum of agreement (the Agreement). 41t
appears from the record that the Agreement was included as Appendix K of the Manele Golf Course and Golf Residential
Project Environmental Impact Statement (Environmental Impact Statement or EIS), “accepted by the Maui Planning

Commission as an accurate environmental disclosure document.” > The Agreement provided in relevant part that LCI, in
“consideration of the mutual promises and agreements” between the parties, agreed to “[e]nsure that no high level ground

water aquifer [[[ 6 ) will be used for golf course maintenance or operation (other than as water for human consumption)
and that all irrigation of the golf course shall be through alternative non-potable water sources.”
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2 As stated, Lanai Resort Pariners was the predecessor in interest to LCL LCl is a subsidiary of Castle and Cooke, Inc. For the
sake of simplicity, the three companies will hereinafter collectively be referred to as “LCL.”

3 On February 9, 1990, the Office of Hawaiian Affairs (OHA), Sensible Growth, Solomon Kaopuiki, John D. Gray, and Martha
Evans petitioned to intervene. On March 9, 1990, the LUC permitted OHA and Sensible Growth to intervene, bul denied the
petition as to Solomon Kaopuiki, John D. Gray, and Martha Evans.

4 Initially, Sensible Growth intervened in opposition to the proposed golf course, but later withdrew its opposition after entering
into the Agreement.

5 Both Sensible Growth and LCI acknowledge that the Agreement was attached as Appendix K to the EIS accepted by the
Maui Planning Commission.

6 “Aquifer” is defined as “a water-bearing stratum of permeable rock, sand, or gravel.” Webster's Seventh New Collegiate
Dictionary, 44 (1965) [hereinafter Webster's ].

Sensible Growth and LCI submitted proposed findings of fact (findings), conclusions of law (conclusions), and orders, in

February of 1991. 7 Sensible Growth's proposed order recommended that the LUC impose a condition that “no high level
ground water aquifer will be used for golf course maintenance or operation (other than water for human consumption)
and that all irrigation of the golf course shall be through alternative non-potable water sources.”

7 Sensible Growth only submitted a proposed decision and order, and did not submit proposed findings or conclusions.

By the 1991 Order, the LUC granted LCI's petition. The LUC made the following relevant findings, conclusions, and
Decision and Order (order), describing, inter alia, the **375 *289 sources of water for golf course irrigation and
granting reclassification of the land:

FINDINGS OF FACT

IMPACT UPON RESOURCES OF THE AREA

Water Resources

45, Lanai draws its domestic water and pineapple irvigation supply from the high level aquifer which has a sustainable
yield of [six million gallons per day (mgd) ].

46. The proposed golf course at Manele of which the Property is to be a part, will be irrigated with nonpotable water

from sources other than potable water from the high level aquifer. [8]

8 The term for “potable” water is ordinarily defined as “suitable for drinking.” Webster's at 664, The 1991 Order did not define
the term “potable” or “nonpotable.” The parties attributed other meanings to the term “potable” and disagree as to the means
of measuring potability. L.CI notes that the Maui County Code defines as potable, for the purposes of golf course irrigation,
any water containing less than 250 milligrams per liter of chlorides. Maui County Code § 24.240.020. LCI notes that this
definition of potability is also used by the United States Environmental Protection Agency (EPA) as a secondary standard
and by the State of Hawai‘i Department of Health as a recommended guideline.

Sensible Growth challenges LCI's interpretation of potability, and questions why Maui County should determine that the
water from wells 1 and 9 referred to herein are “non-potable” solely because it is above 250 parts per million in chloride,
when it has determined that water with similar or higher chloride readings in other parts of Maui County to be “potable.”
Sensible Growth further contends that Maui County Code § 24.240.020 defines “ ‘potable water’ not on chloride levels
alone, but on other contaminant levels established by the EPA.” The LUC is not clear as to the definition to be given
“potable water.” See discussion infra,
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47. [LCI's] golf course design consultant ... is projecting that 624,000 [gallons per day (gpd) ] will be required for

irrigation of a “target” golf course,[ 1 but [LCI] is conservatively projecting 800,000 gpd for irrigation of the golf
course.
A “larget” golf course is described in an earlier finding by the LUC as a golf course in which the turf will be used “for the

tees, the fairways and the greens with intervening areas between some of the tees, fairways and greens which intervening areas
are left undeveloped in their natural states,”

48. [LCI] proposes to provide alternate sources of water for golf course irrigation by developing the brackish water

supply. 11°1 According to [LCI], Wells Nos. 9 and 12 which have capacities of about 300,000 gpd and 200,000 gpd,
respectively, have been tested but are not yet operational. Well No. 10 which has a capacity of approximately 100,000
gpd with a possible potential of 150,000 gpd has also. been tested and will be available. Currently available also is
brackish water from Well No. 1 which is operational and which has a capacity of about 600,000 gpd.

10 “Brackish” is defined as “somewhat salty, distasteful.” Webster's at 101,

**% Start Section
... of cost to develop wells for brackish water sources that are already there. The consultant also state [d] that the brackish
water sources necessary to supply enough water for golf course irrigation could be developed and be operational within
a year. ‘

Water Service

89. [LCI] is now in the process of developing the brackish water supply for irrigation of the proposed golf course.
According to [LCI], Well No. 1, which is operational and available, and Well Nos. 9, 10 and 12, which have been
subjected to full testing, have aggregate brackish source capacity in excess of the projected requirements of 624,000
gpd to 800,000 gpd for the Manele golf course.

91. [LCI] intends to irrigate the golf course with nonpotable water, leaving only the clubhouse which will use potable
water, the requirement for which should be insignificant.

CONFORMANCE WITH THE HAWAII STATE PLAN

**376 *300 117.[LCI] has stated that the Manele golf course will be irrigated with nonpotable water from sources
other than the potable water from the high level agifer.

CONFORMANCE TO STATE LAND USE URBAN DISTRICT STANDARDS

122. The Property is proposed to be developed as a golf course to serve as an amenity of the Manele Bay Hotel.

CONCLUSIONS OF LAW

Pursuant to Chapter 205 of the [HRS] and the [LUC] Rules, the [LUC] finds upon a preponderance of the evidence
that the reclassification of the Property ... subject to the conditions in the Order, for a golf course ... is reasonable,
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nonviolative of Section 205-2, [HRS] ... and is consistent with the Hawaii State Plan ... and conforms to the Hawaii
[LUC] Rules.

ORDER

IT IS HEREBY ORDERED that the Property ... for reclassification from the Rural Land Use District to the Urban
Land Use District as to 110.243 acres thereof, shall be and is hereby approved, and the District Boundaries are
amended accordingly, subject to the following conditions:

v

10. [LCI] shall not utilize the potable water from the high-level groundwater aguifer for golf course irrigation use, and
shall instead develop and utilize only alternative non-potable sources of water (e.g., brackish water, reclaimed sewage
effluent) for golficourse irrigation requirements.

In addition, [LCI] shall comply with the requirements imposed upon [LCI] by the State [of Hawai‘i] Commission
on Water Resource Management [ (the Water Commission) | as outlined in the [Water Commission's} Resubmittal—

Petition for Designating the Island of Lanai as a Water Management Area, dated March 29, 1990. (1]

1 The Water Commission's Resubmittal-Petition for Designating the Island of Lanai as a Water Management Area contains
the following relevant provisions: . '
Hawaii's Water Code, HRS § 174C-44 establishes eight criteria which the [Water] Commission must consider in deciding
whether to designate a ground water area as a water management area under the Code....
None of the ground-water criteria cited in § 174C—44, HRS, has been met to support the designation of the island as a water
management area .... '
(Emphasis added.) The Water Commission went on to make recommendations which required LCI to report water usc to
the Water Commission, and to formulate a plan in the event of a water shortage. The Water Commission also recommended
that there be annual public informational meetings regarding the island’s water conditions.
At some undefined point, the Water Commission issued a permit to LCI to use Well No. 9, one of the wells at issue in this
case. LCI argues that the Water Commission thus specifically approved the use of non-potable, brackish water from the
high level aquifer for irrigation of the golf course. However, in a letter dated October 26, 1993, the Water Commission noted
that “[w]ater usage generally is not a consideration for the issuance of well construction and pump installation permits.”
The Commission went on to state that, in regard to Well No. 9, “aquifer harm from the use of water was not evident;
hence, the question of prudence in allowing non-potable water to be used for irrigation at Manele Bay, as raised at the
LUC hearing, was not material to the [Water] Commission deliberations when it issued the Well 9 permit.” Thus, the Water
Commission neither approved, nor disapproved the use of high level aquifer water for purposes of golf course irrigation.

11. [LCI] shall fund the design and construction of all necessary water facility, improvements, including source
development and transmission, to provide adequate quantities of potable and non-potable water to service the subject

property.

18. Non[-]potable water sources shall be used towards all nonconsumptive uses during construction of the project.

20. [LCI] shall develop the property in substantial compliance with representations made to the [LUC] in obtaining
reclassification of the property. Failure to so develop may result in reclassification of **377 *301 the property to
its former land use classification.
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aquifer’ was not used in a technical sense, but ratherin **378 *302 its colloquial sense on Lanai as being synonymous
with potable or drinking water....”

HI.

On October 13, 1993, pursuant HRS § 205-4 (1993), 1 the LUC issued an order to show cause [hereinafter OSC or Order
to Show Cause] as to why the land “should not revert to its former classification or be changed to a more appropriate
classification.” This OSC was based upon the LUC's belief that LCI had “failed to perform according to Condition
No. 10” and LCI “[had] failed to develop and utilize alternative sources of non-potable water for golf course irrigation
requirements.”

14 HRS chapter 205 established the LUC. HRS § 205-4(g) provides in relevant part as follows:
The commission may provide by condition that abscnt substantial commencement of use of the land in accordance with
such representations, the commission shall issue and serve upon the party bound by the condition an order to show cause why
the property should not revert to its former land use classification or be changed to a more appropriate classification.
(Emphasis added.)

The OSC provided, in pertinent part, as follows:

ORDER TO SHOW CAUSE
TO: [LCI]

YOU ARE HEREBY COMMANDED, under the authority of [HRS § 205-4], and Hawaii Administrative Rules
[ (HAR) § ] 15-15-93, to appear before the [LUC], State of Hawaii, ... on December 14, 1993, ... to show cause
why that certain land at Manele, Lanai, Hawaii, ... referred to as the Subject Area, ... should not revert to its former
land use classification.

The [LUC] has reason to believe that you have failed to perform according to Condition No. 10 of the [1991 Order
1 in that you have failed to develop and utilize alternative sources of non-potable water for golf course irrigation
requirements. Condition No. 10 was imposed by the [LUC] after [LCI] made representations that water Jfrom the
high level groundwater aquifer would not be used for golf course irrigation.

[HRS § 205-4] authorizes the [LUC] to impose conditions necessary to “assure substantial compliance with
representations made by [LCI] in seeking a boundary change” and that “absent substantial commencement of use
of the land in accordance with such representations, the [LUC] shall issue and serve upon the party bound by the
condition an order to show cause why the property should not revert to its former land use classification.”

Accordingly, the [LUC] will conduct a hearing on [this] matter in accordance with the requirements of chapter 91,
[HRS] and subchapters 7 and 9 of [HAR chapter 15-15]. All parties in this docket shall present testimony and exhibits
to the [LUC] as to whether [ LCI] has failed to perform according to Condition No. 10 and the representations made
by [LCI] in seeking the land use reclassification.

(Emphases added.)
The LUC held a pre-hearing conference on November 8, 1993, and conducted a series of hearings, which included LCI,
the Maui Planning Dept., Appellee-Appellee the Office of State Planning, and Sensible Growth. !> On November 22,
1993, Sensible Growth submitted a position statement, maintaining that (1) LCI previously represented to the LUC that
it would not be taking any water from the high level aquifer, and would instead be relying solely on alternative sources of
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water and (2) LCI was indirectly using potable water from the high level aquifer. LCI responded on November 29, 1993,
asserting that (1) Condition No. 10 only prohibited the use of potable water from the high level aquifer and that the
water being used by LCI was nonpotable and (2) LCI had made good faith efforts to develop alternate sources of water.

15 Hearings took place on October 6 and 7, 1994, December 14 and 15, 1994, March 8 and 9, 1995, and February 1 and 2, 1996.
These hearings culminated in the LUC's findings, conclusions, and order dated May 17, 1996,

On November 23, 1993, the Maui Planning Dept. submitted testimony which included its determination that LCI had
“complied with [Clondition No. 10 as written and narrowly interpreted.” However, the Maui Planning **379 *303
Dept. did point out that LCI had failed to petform according to its representations:

[LCY's] inclusion of more specific language in the [Agreement] between [LCI] and [Sensible Growth],

as well as in County Land Zoning Ordinance No. 2132, [[[ 161 would indicate the representation

of [LCI] not to use any of the high level source. Therefore, the County finds that [LCI] has failed to
perform according to its representations made during the proceedings, but that such failing was not
intentional nor in bad faith.... The County recommends that the [Manele land] should not revert
to its former classification.

16 Maui County Ordinance No. 2132, codified as Maui County Code Chapter 19.70, entitled “Lanai project district I (Manele),”
read in pertinent part as follows:
§19.70.085(D)
Irrigation. No high level ground water aquifer will be used for golf course maintenance or operation (other than as water for
human consumption) and that all irrigation of the golf course shall be through alternative nonpotable water sources.
(Emphases added.) The language of Maui County Ordinance No. 2132, § 19.70.085(D), is identical to the language found
. in section six, part d, of the Agreement beitween LCI and Sensible Growth. See supra Part 1. Maui County Ordinance No.
2408 revised § 19.70.085 in 1995. The relevant revised portion reads in pertinent part as follows:
§ 19.70.085(C)
Irrigation, Effective January 1, 1995[,] no potable water drawn from the high level aquifer may be used for irrigation of the
golf course, driving range and other associated landscaping. The total amount of nonpotable water drawn from the high level
aquifer that may be used for irrigation of the golf course, driving range and other associated landscaping shall not exceed
an average of six hundred fifty thousand gallons per day expressed as a moving annualized average using thirteen to
twenty-eight day periods rather than twelve calendar months or such other reasonable withdrawal as may be determined
by the Maui County Council upon advice from its standing committee on water use.
(Emphases added.)

(Emphasis added.)

<

On December 29, 1993, LCI moved for an order modifying Condition No. 10. LCI requested that condition 10 be
modified to read as follows:

10. No potable groundwater from the high level aquifer will be nsed for golf course maintenance or
operation (other than as water for human consumption and irrigation adjacent to the clubhouse
and maintenance building). All irrigation of the golf course shall be through nonpotable water

——sources, including brackisirwater from the tower portion of the high-levetaquifer—

(Emphasis added.) '’

17 LCI submitted an amendment to the motion for an order modifying Condition No. 10 on August 9, 1995. In this amended
motion, LCI requested that Condition No. 10 be worded as follows:

Effective January 1, 1995[,] no potable water drawn from the high level aquifer may be used for irrigation of the golf

course, driving range and other associated landscaping. The total amount of nonpotable water drawn from the high level
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aquifer that may be used for irrigation of the golf course, driving range and other associated landscaping shall not exceed
an average of 650,000 gallons per day expressed as a moving annualized average using [thirteen to twenty-eight] day
periods rather than [twelve] calender months or such other reasonable withdrawal as may be determined by the Maui
County Council upon advice from its standing committee on water use.

This language is verbatim the language of amended Maui County Ordinance No. 2408, § 19.70.085(C). See supra note 16.

On May 17, 1996, “the [LUC] having heard and examined all testimonies, evidence, and arguments presented by [LCI],
[Maui Planning Dept.], the Office of State Planning, and [Sensible Growth],” and the entire record therein, issued the
following relevant findings, conclusions, and order:

FINDINGS OF FACT
Procedural Matters

1. On October, 13, 1993, the [LUC] issued an [OSC] ... commanding [LCI] to appear before the Commission to show
cause why the [pJroperty should not revert back to its former land classification or be changed to a more appropriate
classification.... The OSC was issued due to the [LUC's] reason to believe that [LCI] has failed to perform according
to Condition No. 10 of the ... [1991 Order,] ... and has failed to develop and utilize only alternative **380 +*304
non-potable water sources for golf course irrigation requirements.

Property Description

7. The subject Property is located at Manele, Lanai, and is identified as Tax Map Key No.: 4-9-02: portion of 49
(formerly Tax Map Key No.: 4-9-02: portion of 1).

8. The [p]roperty was reclassified from the Rural and Agricultural Districts to the Urban District pursuantb to
[Findings], [Conclusions], and Decision and order issued April 16, 1991....

10. The [plroperty is currently being utilized for the golf course, and other related uses, including a clubhouse.

Condition No. 10

11. Condition No. 10 of the [1991 Order] reads as follows:

[LCI] shall not utilize the potable water from the high-level groundwater aquifer for golf course irrigation use,
and shall instead develop and utilize only alternative non-potable sources of water (e.g., brackish water, reclaimed
sewage effluent) for golf course irrigation requirements.

In addition, [LCI] shall comply with the requirements imposed upon [LCI] by [the Water Commission] as outlined
in the [Water Commission's] Resubmittal-Petition for Designating the Island of Lanai as a Water Management
Area, dated March 29, 1990.

12. The Water Resources Development Plan for the Island of Lanai defined alternative sources as water resources
that are outside of the high-level aquifer, particularly low-level fresh and brackish waters that underlie Palawai Basin
and beyond, and reclaimed sewage effluent.
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13. [LCI] represented that its intent was to utilize alternative sources and it did not expect to use potable water for’
irrigation. [LCI] also stated that it would not use water from the high-level aquifer for irrigation of the golf course,
believing that use of such resource would be inappropriate.

14. Throughout the original proceedings on the subject docket, [L.CI] used the term “high level aquifer” to be
synonymous with potable water. [LC] defined alternative sources of water as water sources outside of the high level
aquifer. [LCI's] definition also included water reclamation and effluent. [LCI] noted that alternate sources were
“everything outside of the high level aquifer or outside of the influence of or external factors that would influence
the high-level aquifer.” )

15. Irrigation for the [pJroperty is currently being supplied primarily from brackish Wells No. 1 and 9, located in
the Palawai Basin, which are within the high level aquifer. ...

16. [LCI] has completed an extended pump test of Wells. No. 1 and 9, .... [which] found no anomalous behavior in
the wells. [LCI] found no evidence of impact upon the quality or...

4+ Start Section
... agrees that the high level aquifer consists of smaller aquifers that are hydrologically connected, and must be
treated as a single unit to establish a sustainable yield for the high level aquifer.

22. [LCI's] water consultant agrees that the small aquifers are interconnected, and there is leakage from the high
level potable water area into the low level brackish area.

23. [LCI's] water consultant states that a drop in salinity from 800 milligrams per liter to 300 milligrams per liter
corresponds **381 *305 to a mixture of fresh water and seawater.

24. Petitioner utilizes a definition for potable water found in Maui County Code, to determine potability of water
being drawn from Wells No. 1 and 9. Section 20.24.020 of the Maui County code pertains to restrictions on use of
potable water for golf courses. Said section of the Maui County code defines potable water as water containing less
than 250 milligrams per liter of chlorides.

26. The potability of any water source does not depend on any particular level of chloride concentration.

27. The EPA has primary standards involving certain chemical constituents that may be found in water that may
have been polluted. The EPA also has a guideline of 250 parts per million for chlorides, which is a secondary standard
that can be exceeded without affecting potability.

28. Primary, not secondary, standards determine whether water is potable or not. The secondary standards,
including chloride, would never be used to determine whether water is potable or not.

29. [LCI] has not performed a comprehensive test to determine the potability of water from Wells No. I and 9.

30. As more water is pumped from Wells No. 1 and 9, it is likely that the salinity will drop as more potable water leaks
into the dike compartments in the secondary recharge zone to replace the water being pumped.

32. [LCI] acknowledges that Condition No. 10 could be interpreted to restrict use of any water from the high level
aquifer.
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CONCLUSIONS OF LAW

Pursuant to section 15-15-93,] 18 HAR], the [LUC] finds upon a preponderance of the evidence that [LCI] has failed
to perform according to Condition No. 10 of the [1991 Order].

18 HAR, Title 15, Department of Business, Economic Development & Tourism, Chapter 15, Land Use Commission Rules, §

15-15-93, states in relevant part as follows: .
Whenever the commission shall have reason to believe that there has been a failure to perform according to the conditions
imposed, or the representations or commitments made by the petitioner, the commission shall issue and serve upon the party
or person bound by the conditions, representations, or commitments, an order to show cause why the property should not
revert to its former land use classification or be changed to a more appropriate classification,
(Emphases added.) ’

(Emphases added.) The LUC accordingly ordered that “LCI shall” (1) “comply with Condition No. 10 of the [1991
Order]” and, as previously mentioned, (2) “immediately cease and desist any use of water from the high level aquifer for
golf course irrigation requirements[,]” and (3) “file a detailed plan with the LUC within [sixty] days, specifying how it
[would] comply with this Order requiring water use from alternative non-potable water sources outside of the high level
aquifer for golf course irrigation requirements.” On May 20, 1996, the LUC issued an order denying LCI's amendment
to the motion for an order modifying Condition No. 10.

IV.

On June 7, 1996, LCI appealed the LUC's May 17, 1996 decision and order to the court. On November 19, 1996, LCI

submitted its opening brief. On December 30, 1996, the Maui Planning Dept. filed its answering brief. Pyt requested
that “the court ... seriously consider the impact on the citizens of Maui county living on Lanai, and the county generally,
should the court affirm the LUC's decision.” The County further asserted that, while it did not enforce the LUC's
Condition No. 10, it did enforce its own zoning ordinance, Maui County Code § 19.70.085(C). See supra note 16.

19 Although the Maui Planning Dept. identifies itself as “Appellee,” and titles its brief an answering brief, it argues essentially

that LCI did not violate LUC Condition No. 10, and that the LUC cease and desist order should be reversed.

The LUC filed its answering brief on January 3, 1997. An answering brief was also **382 *306 submitted by Sensible
Growth on the same day. On January 13, 1997, LCI filed a reply brief.

On March 10, 1997, the court issued an order reversing the 1996 Order to cease and desist. The...

*¥% Start Section
... “[t}he LUC's conclusion that [LCT] violated Condition No. 10 was arbitrary, capricious, and clearly erroneous.” On
May 20, 1999, Sensible Growth filed a notice of appeal. On May 21, 1999, the LUC filed its notice of appeal.

21 The Office of State Planning took no position in the current appeal and did not submit any briefs. The County of Maui's brief

did not seek reversal of the court's March 10, 1997 order, but responded “specifically to the issue ... that the County failed
to enforce [Clondition [Njo. 10 of the LUC's order.”

VL
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We affirm the court's order with respect to its ruling that LUC's determination that LCI had violated Condition 10 was
clearly erroneous but on the grounds stated herein and only with respect to LUC's finding that LCI was prohibited from

using any water from the high level aquifer. 22 As mentioned, we remand the question of whether L.CI was using potable
water from the high level aquifer to the court, with instructions to remand the issue to the LUC. See TIG Ins. Co. v.
Kauhane, 101 Hawai‘i 311, 329, 67 P.3d 810, 828 (2003) (remanding the case to the circuit court with instructions to
remand the case to the Insurance Commissioner for further proceedings); laea v. TIG Ins. Co., 104 Hawai‘i 375, 383,
90 P.3d 267, 275 (App.2004). In light of our disposition, we vacate the other parts of the court's order. See Taylor—Rice
v. State, 91 Hawai 60, 73, 979 P.2d 1086, 1099 (1999) ("[TThis court may affirm a judgment of the trial court on any
ground in the record which supports affirmance.)

22 The court also reversed the LUC's 1996 Order on the grounds that (1) “the LUC was ... without jurisdiction to issue an
order requiring [LCI] to cease and desist using water from Lanai's high level aquifer [ I because “[a]ll waters of the State
are subject to regulation by the [Water Commission,]” (2) “[tlhe LUC ... lacked jurisdiction to enforcé Condition No. 10”
because “jurisdiction to enforce such conditions lies with the counties[,]” (3) “the LUC ... acted in excess of its statutory
authority[,]” “[b]y issuing a cease and desist order,” and (4) “[t]he 1996 Order violates the Hawaii State Plan by tending to
destroy a golf course previously found by the LUC to conform to and help satisfy the provisions of [HRS] chapter 226.”
Because our disposition results in the remand of Condition 10, it is unnecessary or premature to consider such other grounds
to the extent they are raised by the parties on appeal.

VIIL

M 21 BBl “‘Review of a decision made by a court upon its review of an administrative decision is a secondary appeal.
The standard of...

23 HRCP Rule 52(a) states in relevant part as [ollows:

In all actions tried upon the facts without a jury or with an advisory jury, the court shall find the facts specially and state
separately its conclusions of law thereon, and judgment shall be entered pursuant to Rule 58; and in granting or refusing
interlocutory injunctions the court shall similarly set forth the findings of fact and conclusions of law which constitute
the grounds of its action. Requests for findings are not necessary for purposes of review. Findings of fact shall not be set
aside unless clearly erroneous, and due regard shall be given to the opportunity of the trial court to judge the credibility
of the witnesses.... Findings of fact and conclusions of law are unnecessary on decisions of motions under Rules 12 or 56
or any other motion except as provided in subdivisions (b) and (c) of this rule.

24 In light of our disposition, we do not believe it necessary to engage in an extended discussion of the other appeal points raised
by Sensible Growth to the effect that (1) the court improperly substituted its own judgment for that of an agency in finding
that the LUC's conclusion was arbitrary and capricious; (2) LCI cannot attack the validity of conditions set forth in the LUC's
1991 Order because LCI failed to appeal the 1991 Order; (3) the court improperly based its decision on evidence not in the
administrative record; (4) the LUC's 1996 Order does not conflict with the state water code because the Water Commission
does not have exclusive jurisdiction to regulate water use in Lanai, which has not been designated a water management area;
(5) the LUC can issue a cease and desist order to enforce conditions of its approval of a boundary amendment; (6) LCI waived
the issue, by not raising it before the LUC, of whether the 1996 Order would violate the Hawai‘i State Plan by “tending to
destroy” the golf course; and (7) the LUC's 1996 Order conformed to the Hawai‘i State Plan, HRS chapter 226.

We note that as to (1), the court was empowered to review LUC's decision pursuant to HRS chapter 91; as to (2), the LUC's
OSC implicitly raised the validity of the 1991 Order's conditions; as to (3), the record supports the court's determination that
the LUC's decision was clearly erroneous; as to (4), (6), and (7), because the LUC order is vacated in part and remanded in
part on the grounds stated herein, a discussion of these issues would be premature; as to (5), because we remand the case,
we do confirm the LUC's power to order a party to refrain from violating a condition of approval. See discussion iafra.
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27 Sensible Growth argues that, according to Scott v. Contractors License Bd., 2 Haw.App. 92, 626 P.2d 199 (198 1), a circuit court
must articulate detailed findings, pursuant to HRCP Rule 52(a), when overturning an agency's order. However, LCI correctly
notes that Scott is distinguishable from this case because, in Scort, the court's ruling was so vague that the Intermediate Court
of Appeals could not determine whether the ruling was based on substantive or procedural grounds. In this case, the court
clearly set forth its reasons for reversing the LUC. Thus, Scotz does not control in this case.

IX.

I5]  We affirm the court's conclusion that the LUC's 1996 Order was clearly erroneous in deciding that LCI violated
Condition No. 10 of the 1991 Oxder for using water from the high level aquifer in light of (1) the plain language of
Condition No. 10, (2) the use of “potable” and “non-potable” as separate and distinct terms in other parts of the order, (3)
LUC's rejection of Sensible Growth's proposed 1991 order, and (4) the map submitted to the LUC which clearly indicated

that Well No. 1 was inside the high level aquifer. 28 The LUC erred inasmuch as it now seeks to enforce, through its 1996
Order, a version of the substance of Condition No. 10 of the 1991 Order which it had apparently previously rejected.

28 In arriving at our disposition we consider but do not concur with LUC's point on appeal that the court should be reversed
because substantial credible evidence supports the LUC's finding that LCI violated Condition No. 10. In view of our holding,
we need not decide LUC's points that (1) the court must be reversed because the LUC had jurisdiction to enforce the conditions
it imposed upon granting a boundary amendment petition and (2) the water code does not confer upon the Water Commission
exclusive jurisdiction over all state waters.

A.

[6] The LUC based its findings and conclusions in the 1996 Order on evidence and arguments presented by LCI, the
Maui Planning Dept., the Office of State Planning, and Sensible Growth. As noted, HRS § 91-14(g) “enumerates the
standards of review applicable to an agency appeal.” In re Wai‘ola O Moloka'i, Inc., 103 Hawai'i 401, 421, 83 P.3d 664,
684 (2004). Where an agency's conclusion of law, such as the LUC's conclusion that LCI violated Condition No. 10,
“presents mixed questions of fact and law], it] is reviewed under the clearly erroneous standard because the conclusion
is dependent upon the facts and circumstances of the particular case.” Id.

I71  “[A] mixed determination of law and fact is clearly erroneous when (1) the record lacks substantial evidence to
support the finding, or (2) despite substantial evidence to support the finding or determination, the appellate court is left
with the definite and firm conviction that a mistake has been made.” Id.; Child Support Enforcement Agency v. Roe, 96
Hawai'i 1, 12, 25 P.3d 60, 71 (2001); Leslie v. Estate of Tavares, 91 Hawai‘i 394, 399, 984 P.2d 1220, 1225 (1999); see also
HRS § 91-14(g). “ “Substantial evidence is credible evidence which is of sufficient quality and probative value to enable
a person of reasonable caution to support a conclusion.” **385 *309 ” Child Support Enforcement Agency, 96 Hawai‘i
at 11,25 P.3d at 71 (quoting In re Water Use Permit Applications (Waiahole ), 94 Hawai‘i 97, 119, 9 P.3d 409, 431 (2000))
(brackets and internal quotation marks omitted); see Leslie, 91 Hawai‘i at 399, 984 P.2d at 1225,

B.

LCT argues the language of Condition No. 10 only prohibits the use of potable water, and, thus, the use of non-potable
water from the high level aquifer was allowed for golf course irrigation. On the other hand, on appeal, LUC and Sensible
Growth construe the language of the condition as prohibiting the use of all water from the hi gh level aquifer, irrespective
of whether the water was potable or brackish.
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[8] The LUC maintains that throughout the proceedings, the term “high level aquifer” was used interchangeably with
the term potable water, and that the 1991 Order mandated that LCI was to develop and utilize only alternative, non-
potable sources of water, that is to say, sources outside of the high level aquifer. According to the LUC, “[d]Juring the
original hearings LCI represented that Well 1 and a proposed Well 9 would be alternate sources for non-potable water,”

located outside the high level aquifer, in the Palawai Basin. 2 The LUC notes that on March 9, 1990, Leppert 30 testified
that LCI's “intent all along on this is to use alternative sources of water.... I think that's important, because we are not

using the high[ Jlevel aquifer for the use of this golf course. We don't think that's appropriate.” (Emphasis added.) 3
Also, the LUC observes that when LCI's Kumagai was asked whether there were “any alternate sources other than
the high level aquifer,” he replied, “Yes, there are alternate sources of water, ... alternate sources meaning water sources
outside the high level aquifer. ... [Blasically it's everything outside of the high level aquifer or outside the influence of or

external factors that would influence the high level aquifer.” 32 (Emphasis added.) The LUC therefore asserts that it
believed “that the high level aquifer consisted of only potable water” based on representations made by LCL

29 The LUC claims its understanding is supported by a letter to LCI from Manabu Tagomori, Manager—Chief Engineer,
Department of Land and Natural Resources. In responding to LCI's March 29, 1993 letter inquiring about the usc of the term
“high level aquifer” during the 1989 to 1991 meetings, Tagamori wrote that
the term “high level aquifer” was used by some participants as synonymous with “potable water” since Lanai's drinking
water comes from the highest compariments of the high level aquifer.... At that time groundwater in Palawai [Blasin
pumped by Well 1 was not included in the “high level aquifer” as the term was then being used.
(Emphasis added.)

30 As noted, Leppert is the president of LCI.

31 The LUC notes that Leppert responded to a question as to which wells were located in the Palawai Basin by stating that,
“you have [well] one, and [well] nine down in the crater here.” However, the LUC provides no citation to the record for this
quote by Leppert. Moredver, the LUC only refers to “p. 3039 as the record citation for the preceding testimony by Kumagai.
However, the portion of the record under “3039” consists of two hundred pages. The aforementioned quotes by Kumagai
and Leppert were not found, despite searching such portions of the record. This court is not obligated to sift through the
voluminous record to verify an appellant's inadequately documented contentions. See Mipamoto v. Lum, 104 Hawai‘i 1, 11 n,
14, 84 P.3d 509, 519 n. 14 (2004) (explaining that an appellate court is not required to sift through the voluminous record for
documentation of a party's contentions); Traders Travel Int., Inc. v. Howser, 69 Haw. 609, 616, 753 P.2d 244, 248 (1988),

32 The testimony was from the July 12, 1990 LUC hearing. The LUC further describes Kumagai's additional testimony as being
that “development of alternate sources” included drilling, especially in the Palawai Basin ... in an effort to seek out alternate
sources of water.”

Sensible Growth also asserts that LCI had previously represented on various occasions that it would not be taking any
water from the high level aquifer.

C.

In opposition, LCI points out that “[Sensible Growth] specifically proposed, prior to the entry of the 1991 Order, that the

LUC impose a condition that ‘no high level ground water aquifer will be used for golf course **386 *310 maintenance or
operation (other than water for human consumption) and that all irrigation of the golf course shall be through alternative

non-potable water sources.”” 33 (Emphases added.) Such a condition, which would have clearly prohibited the use of any

water from the high level aquifer, was not adopted by the LUC in its 1991 Order. LCI maintains that the “LUC rejected
this language in favor of prohibiting just the use of potable water form the high-level ground water aquifer as set forth in
[Condition No. 10].” Thus, LCI argues that “[ijnasmuch as the LUC rejected [Sensible Growth's] proposed conditions,
which would have articulated the precise condition [the] LUC now proposes to enforce[,]” Sensible Growth should not
be allowed to present testimony “to show that [Condition No. 10] does not mean what it says.”
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33 Specifically, LCI cites to Sensible Growth's proposed order.

X.

The plain language of Condition No. 10 does not prohibit LCI from using all water from the high level aquifer. As
mentioned previously, Condition No. 10 of the 1991 Order reads, in pertinent part, as follows:

[LCI] shall not utilize the potable water from the high-level groundwater aquifer for golf course irrigation use, and shall
instead develop and utilize only alternative non-potable sources of water (e.g., brackish water, reclaimed sewage effluent)
for golf course irrigation requirements.

(Emphases added.) See supra 105 Hawai‘i page 300, 97 P.3d page 376. We must read the language of an administrative
order in the context of the entire order and construe it in a manner consistent with its purpose. Cf. Gray v. Admin. Dir. of
the Court, State of Hawai'i, 84 Hawai‘i 138, 148,931 P.2d 580, 590 (1997) (explaining that “we read statutory language in
the context of the entire statute and construe it in a manner consistent with its purpose”). Condition 10 utilized the terms
“potable” and “non-potable.” It is evident from their use that the terms encompassed separate and distinct meanings. Cf.
id. (determining the meaning of the ambiguous words in a statute by “examining the context, with which the ambiguous
words, phrases, and sentences may be compared, in order to ascertain their true meaning”).

On its face, Condition No. 10 does not preclude the use of non—po.table water, nor does it indicate that only potable water

exists in the high-level aquifer. Rather, the use of the term “potable,” as distinguished from “non-potable,” implies the

possibility of non-potable water in the high level aquifer. If the LUC interpreted “potable water” as synonymous with all

water from the high level aquifer, it is unclear why a prohibition against the use of all water was not expressly adopted,
to avoid confusion when both the terms potable and non-potable are employed in the same paragraph.

Although Condition No. 10 seemingly mandates that “only alternative non-potable sources of water” shall be used, it
does not on its face exclude as a source “non-potable” water that may exist in the high level aquifer. Condition 10 only
precluded LCI from “utiliz[ing] the potable water” from the high level aquifer; it did not also prohibit the use of “non-
potable water.” Accordingly, it is not apparent that Condition 10 was meant to exclude the use of “non-potable” water.

XL

The 1991 Order utilized the terms “potable” and “non-potable” in separate and distinct ways. For example, finding 46
and finding 117 stated that the proposed golf course would “be irrigated with” “nonpotable water from sources other
than potable water from the high level aquifer.” Similarly, finding 91 used both terms in explaining that LCI intended to
“irrigate the golf course with nonpotable water, leaving only the clubhouse which [would] use potable water.” The 1991
Order's Condition No. 11 determined that LCI was required to “provide adequate quantities of potable and non-potable
water to service the subject property.” Condition No. 18 stated that “nonpotable water sources shall be used towards all
nonconsumptive uses during construction.” It is evident, then, that the terms encompassed separate **387 *311 and
distinct meanings and were used in that sense throughout the 1991 Order.

XII.
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LCI's interpretation of Condition No. 10 is further supported by the apparent rejection of Sensible Growth's proposed
order prior to the entry of the 1991 Order, and LUC's substantial adoption of LCI's proposed findings relating to the

aquifer in the 1991 Order. et

34 In addition, the Maui Planning Dept. filed exceptions to LCI's proposed order. The parties do not clarify whether the LUC
ordered them to submit proposed decisions. However, the record reveals that the LUC approved the parties' stipulation for
an extension of time to file proposed orders.

Sensible Growth's proposed order stated that no water from the high level aquifer would be employed for golf course

purposes:

Proposed Findings of Fact, Conclusions of Law, and Decision and Order

In light of the [Agreement, 35 ]... as part of the decision and order of the commission, they propose the inclusion of
the following terms, consistent with the memorandum of agreement[ 61,

35 Sensible Growth's proposed order states that it “reflects the execution of a memorandum agreement among [Sensible Growth],
OHA, [and LCI] on November 5, 1990,” There are no references in Sensible Growth's opening brief to an agreement entered
into on November 5, 1990, In the record is an Agreement executed on October 10, 1990 which, like Sensible Growth's proposed
order, prohibited the use of any water from the high level aquifer for golf course maintenance. See supra.

36 Accordingly, it appears that the LUC considered the Agreement prior to the issuance of the 1991 Order.

Decision and Order

IT IS HEREBY ORDERED that the Petition for Reclassification of the district boundaries for the petition area, ...
is hereby reclassified ... subject to the following conditions:

4, [LCI] shall ensure that no high level ground water aquifer will be used for golf course maintenance or operation
(other than water for human consumption) and that all irrigation of the golf course shall be through alternative

non-potable water source.

(Emphasis added.) Thué, Sensible Growth's proposed order contained express language which would have prohibited
the use of any water from the high level aquifer for golf course maintenance.
LCT's proposed order, on the other hand, only prohibited the use of potable water from the high level aquifer, as follows:

Water Resources
— 45 Eamai draws its domestic pineapple irrigationsupply fronr the high-level-aquifer-which-has-asustainable yieldof —————
6 mgd.

46. The proposed golf course at Manele of which the Property is to be a part will be irrigated with nonpotable water
from sources other than potable water from the high level aquifer.

47. [LCI's] golf course design consultant ... is projecting 624,000 gpd will be required for irrigation of a “target” golf
course, but [LCI] is conservatively projecting 800,000 gpd for irrigation of the golf course.

0 originat L

Govermnent W
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48. [LCI] proposes to provide alternate sources of water for golf course irrigation by developing the brackish water supply.
According to [LCT], Well Nos. 9 and 12 which have capacities of 300,000 gpd and 200,000 gpd, respectively, have been
tested but are...

*** Start Section

... to develop wells for brackish water sources that are already there. The consultant also states that the brackish water
sources necessary to supply enough water for golf course irrigation could be developed and be operational within a
year. -

*%388 *312 Water Service

89. [LCI] is now in the process of developing the brackish water supply for irrigation of the proposed golf course.
According to [LCI], Well No. 1, which is operational and available, and Well Nos. 9, 10, and 12, which have been
subjected to full testing, have aggregate brackish source capacity in excess of the projected requirements of 624,000 gpd
to 8000 gpd for the Manele golf course.

91. [LCI] intends to irrigate the golf course with nonpotable water, leaving only the clubhousc which will use potable
water, the requirement for which should be insignificant.

ORDER

IT IS HEREBY ORDERED that the Petition ... for reclassification ... shall be and is hereby approved, ... subject to
the following conditions:

10. [LCI] shallnot utilize the potable water from the high-level groundwater aquifer for golf course irrigation use, and
shall instead develop and utilize only alternative non-potable sources of water (e.g., brackish water, reclaimed sewage
effluent) for golf course irrigation requirements.

In addition, [LCI] shall comply with the requirements imposed upon [LCT] by [the Water Commission] as outlined
in the [Water Commission's] Resubmittal-Petition for Designating the Island of Lanai as a Water Management
Area, dated March 29, 1990.

V1. [LCI] shall fund the design and construction of all necessary water facility, improvements, including source
development and transmission, to provide adequate quantities of potable and non-potable water to service the subject

property.

(Emphases added.) (Internal record citations omitted.)
As previously noted, in the 1991 Order, the LUC entered certain findings 45-49, 89, 91, and Conditions 10, 11, and 20,
reproduced supra. It is manifest that the LUC's 1991 Order adopted language substantially similar or identical to that
of LCI's proposed order. LCI's proposed findings 46, 47, 49, 89, and 91 are identical to LUC's findings 46, 47, 49, 89,
and 91 of the 1991 Order. Proposed finding 45 is virtually...

feim to original US, Governimant Works.
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... word “water” in the 1991 Order. >’ Similarly, Conditions 10 and 11 of the proposed order are identical to Conditions

10 and 11 of the 1991 Order. 38

37 Proposed finding 45 states that LCI “draws its domestic and pineapple irrigation supply from the high level aquifer],]” while
finding 45 of the 1991 Order states that LCI “draws its domestic water and pineapple irrigation supply from the high level
aquifer[.]” (Emphasis added.) ’

38 LCI's proposed order did not include anything comparable to Condition 20 of the 1991 Order, which required LCI “to develop
. the property in substantial compliance with representations made to the [LUC] in obtaining reclassification of the property”
and stated that failure to do so could “result in reclassification of the property to its former land use classification,”

The LUC, in the 1991 Order, acknowledged that it had “heard and examined” the proposed findings and conclusions

and thereby issued its findings, conclusions and decision and order accordingly, HRS § 91-12 39 requires that, in every
agency decision in a contested case, “if any party to the proceeding has filed proposed findings of fact, the agency shall
incorporate in its decision a ruling upon each finding so presented.” However, an agency need not enter a separate ruling
on each finding, for “all that is required is that the agency incorporate its findings in its decision.” In re Terminal Transp.,
Inc., 54 Haw. 134, 137, 504 P.2d 1214, 1216 (1972).

39 HRS § 91-12 entitled “Decisions and orders,” provides in pertinent part that
[e]very decision and order adverse to a party to the proceeding, rendered by an agency in a contested case, shall be in
writing or stated in the record and shall be accompanied by separate findings of fact and conclusions of law. If any party
to the proceeding has filed proposed findings of fact, the agency shall incorporate in its decision a ruling upon each proposed

finding so presented. ...
(Emphasis added.)

*%389 *313 It is evident that the LUC considered and rejected Sensible Growth's proposed language which would
have prohibited the use of all water from the high level aquifer. Instead, the LUC, in Condition No. 10, only instructed
that “LCI shall not utilize the potable water from the high-level groundwater aquifer for golf course irrigation use.” See
supra 105 Hawai‘i pages 300 and 312, 97 P.3d pages 376 and 388. In light of the opposing proposals concerning use of
the high level aquifer, one precluding the use of “ any” water, and the other prohibiting the use of “potable” water, it
is difficult to credit the LUC's assertion that potable water was understood to preclude the use of “any” or all water
from the high level aquifer.

XTI

Further, the LUC's assertion that it believed “that the high level aquifer consisted of only potable water” is not supported
by any of the findings in the 1991 Order. The 1991 Order does not make any express findings which prohibit the use of

Wells No. 1 and 9. The map 40 provided during the 1991 hearings appears to indicate that Well No. 1 and the Palawai

Basin*! were both located within the hi gh level aquifer. If the LUC believed that the high level aquifer only consisted of
potable water, or that Wells No. 1 and 9 were not to be used, it could have expressly said so in the 1991 Order. Indeed, the

mention of Wells No. 1 and 9 in finding 48 of the 1991 Orxder, 42 suggests that the use of these wells, and their brackish
water supply, was permissible. )

40 The LUC noted that this was “the only map ... offered into evidence during the 1991 hearings.” Looking to the record, other
maps are listed as exhibits, dated prior to the 1991 hearings. However, it appears that the LUC maintains that only one map
was provided as to the location of the wells, the Palawai Basin, and the high level aquifer. If the LUC was unclear as to the

o N



Lanai Co., Inc. v. Land Use Com'n, 105 Hawai'i 296 (2004)
97'P.3d 372

location of the wells, or the potability of the water in the hi gh level aquifer, it could have made further inquiries and findings
in this regard. Yet, as noted, no such findings are present in the 1991 Order.

41

The parties apparently refer to the Palawai Basin as a geographical indicator to reference what was represented as being
located outside or inside the high level aquifer. As discussed, the LUC asserts that LCI represented that Wells No. I and 9
were located outside the high level aquifer, and inside the Palawai Basin, such that they believed the wells to be “alternate
sources” and not in the high level aquifer. See supra. However, finding 15 of the May 17, 1996 order relates that “[i]rrigation
for the [p]roperty is currently being supplied primarily from brackish Wells No. 1 and 9, located in the Palawai Basin, which
are within the high level aquifer. ...” (Emphasis added.)

42 As previously noted, finding 48 of the 1991 Order provided as follows:

48. [LCI] proposes to provide alternate sources of water for golf course irrigation by developing the brackish water supply.
According to [LCI], Wells Nos. 9 and 12 which have capacities of about 300,000 gpd and 200,000 gpd, respectively, have
been tested but are not yet operational. Well No. 10 which has a capacity of approximately 100,000 gpd with a possible
potential of 150,000 gpd has also been tested and will be available. Currently available also is brackish wazer from Well
No. 1 which is operational and which has a capacity of about 600,000 gpd.

(Emphases added.)

XIV.

As related above, there was evidence that LCI represented that it would not use any water from the high level aquifer. 43
While such evidence existed, the ultimate order of the LUC did not incorporate the representation into a condition. In
that light, we believe that a person exercising reasonable caution would not conclude that the evidence submitted with
respect to the 1996 OSC was of sufficient quality so as to support the conclusion that Condition 10 of the 1991 Order
was violated because Condition 10 precluded LCI from using any water at all from the high level aquifer. The plain
text of Condition 10, the separate and distinct uses of the terms potable and non-potable throughout the 1991 Oxder,
LUC's apparent rejection of Sensible Growth's proposed order, **390 *314 the similarity between LCI's proposed
findings and the LUC's adopted findings in the 1991 Order, and the map submitted to the Commission indicating that
Well No. 1 was inside the high level aquifer, weigh decisively against this basis for the LUC's 1996 Order. Hence, this
interpretation of the 1991 Order was not supported by substantial evidence in the record and must be deemed “clearly
erroneous.” HRS § 91-14(g).

43

In its memorandum in response to the OSC, LCI focused on the interpretation of the 1991 Order, asserting that (1) usc of
non-potable water from the high level aquifer was permitted under Condition No. 10, (2) it was LCI's understanding that “the
obligation to develop alternate sources was only to the extent of any shortfall,” (3) it had made good faith efforts to develop
alternate sources of water, and (4) the potability standard intended for and applicable to Condition No. 10 must coincide
with the EPA standard.

Assuming, arguendo, that LCI's representations that it would not use any water from the high level aquifer, constituted
substantial evidence, we have, based on the grounds stated above, a “definite and firm conviction” that the LUC made
a “mistake” in attempting to enforce such an interpretation of Condition No. 10. See In re Wai'ola O Moloka'i, Inc.,
103 Hawai‘i at 421, 83 P.3d at 684. :

XV.

Moreover, the LUC's decision was “affected by other error of law.” HRS § 91-14(g)(4). The LUC cannot now enforce
a construction of Condition 10 that was not expressly adopted. This court has mandated that, in issuing a decision, an
“agency must make its findings reasonably clear. The parties and the court should not be left to guess, with respect to any
material question of fact, or to any group of minor matters that may have cumulative significance, the precise finding
of the agency.” In re Water Use Permit Applications ( Waiahole), 94 Hawai‘ at 158, 9 P.3d at 470 (quoting In re Kauai

3. Mo claim o original U.S. Government Works,
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Elec. Div. Of Citizens Utilities Co., 60 Haw. 166, 183, 590 P.2d 524, 537 (1978) [hereinafter Kauai Elec.]); In re Terminal
Transp., Inc., 54 Haw. at 139, 504 P.2d at 1217; ¢f. In re Wai‘ola O Moloka'i, Inc., 103 Hawai'‘i at 432, 83 P.3d at 695
(explaining that any presumption of validity, given to an agency's decision, “presupposes that the agency has grounded
its decision in reasonably clear” findings of fact and conclusions of law).

[9] [10] Parties subject to an administrative decision must have fair warning of the conduct the government prohibits
or requires, to ensure that the parties are entitled to fair notice in dealing with the government and its agencies. Seee.g., ...

#** Start Section

... “must give an employer fair warning of the conduct it prohibits or requires”). In this light, the 1991 Order cannot be
construed to mean what the LUC may have intended but did not express. Cf. id. (explaining that “a regulation cannot
be construed to mean what an agency intended but did not adequately express™). An administrative agency, such as the
LUC, has the responsibility of stating with ascertainable certainty what is meant by the conditions it has imposed. Cf. id.
(reasoning that the “enforcer of the act has the responsibility to state with ascertainable certainty what is meant by the
standards he has promulgated”). The plain language of Condition No. 10 did not give fair notice, or adequately express
any intent on the LUC's part that LCI be precluded from using all water from the high level aquifer.

XVL

[11] LCI thus was not prohibited from using all water from the high level aquifer by Condition 10. In that context,

Sensible Growth argues that LCI did use potable water from the high level aquifer,44 and, thus, the court erred

in reversing the 1996 Order. The 1996 Order stated that “pursuant to [HAR § 15-15-93], the [LLUC] finds upon a

preponderance of the evidence that [LCI] has failed to perform according to Condition No. 10 of the [1991 Order].” 5

44 As discussed, the parties disagreed on the applicable standard to be used to determine potability. LCI relied on the definition
of potability provided in the Maui County Code § 24.240.020, which defines “potable water as water containing less than 250
milligrams per liter of chlorides.”

Sensible Growth contends that even the Maui County Code § 24.240.020 defines “ ‘potable water’ not on chloride levels
alone, but on other contaminant levels established by the EPA.” The LUC, in its May 17, 1996 order stated that “the
potability of any water does not depend on any particular level of chloride concentration.”

45 The LUC argues that it properly assigned to LCI, the burden of proving that it was in compliance with Condition No,
10 regarding the use of potable water. Thus, the LUC posits that in order to prove that it was fulfilling its obligations
under Condition No. 10, LCI had to demonstrate that the water being used to irrigate the golf course was non-potable.
LCI responds that Sensible Growth “makes the erroneous and unsupported comment that LCI bore the burden of proof”
that it had complied with Condition No. 10. However, LCI acknowledges, and does not contest, the LUC's application of a
preponderance of the evidence standard to the findings.

*%391 *315 In its 1996 Order, however, the LUC does not expressly state whether the use of potable water by LCI

was the ground for the LUC's conclusion that Condition No. 10 was violated, as opposed to its understanding that
LCI was not to use any water from the high level aquifer. The LUC maintains that its 1996 Order was based upon the

fepeated representations that (1) the high level aquifer was synonymous with-“potable water,(2) alternate non-potable ——————
water sources were located outside the high level aquifer,” and (3) LCI's intention was to “not [use] water from the high
level aquifer to irrigate the Manele Golf Course.” The LUC did not focus on the appropriate standard for determining
potability but, rather, notes that in the hearings prior to the 1991 Order, “LCI did not elaborate about the existence of
potable and non-potable water within the high level aquifer.” :

The 1996 Order included the following findings pertinent to the potability issue:
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15. Irrigation for the [pJroperty is currently being supplied primarily from brackish Wells No. 1 and 9, located in the
Palawai Basin, which are within the high level aquifer. ...

21. [LCT's] water consultant agrees that the high level aquifer consists of smaller aquifers that are hydrologically
connected, and must be as a single unit to establish a sustainable yield for the high level aquifer.

22. [LCI's] water consultant agrees that the small aquifers are interconnected, and there is leakage from the high level
potable water area into the low level brackish area.

23. [LCT's] water consultant states that a drop in salinity from 800 milligrams per liter to 300 milligrams per liter
corresponds to a mixture of fresh water and seawater.

24. Petitioner utilizes a definition for potable water found in Maui County Code, to determine potability of water being
drawn from Wells No. 1 and 8. Section 20.24.020 of the Maui County code pertains to restrictions on use of potable
water for golf courses. Said section of the Maui County code defines potable water as water containing less than 250
milligrams per liter of chlorides.

29. [LCI] has not performed a comprehensive test to determine the potability of water from Wells No. I and 9.

30. As more water is pumped from Wells No. 1 and 9, it is likely that the salinity will drop as more potable water leaks
into the dike compartments in the secondary recharge zone 1o replace the water being pumped.

32. [LCI] acknowledges that Condition No. 10 could be interpreted to restrict use of an y water from the high level aquifer.

(Emphases added.)

Sensible Growth contends that the LUC “found that LCI failed to show that it was not usin g potable water.” (Emphasis
added.) In support of this assertion, the LUC points to finding 26 of the 1996 Order, which states that the “potability of
any water source does not depend on any particular level or chloride concentration.” Findings 24 through 27 indicated
that LCI utilized a definition of potable water which is dependent on the particular chloride concentration level. In
findings 29 and 30 of the 1996 Order, Sensible Growth notes that the LUC found that (1) LCI failed to perform a
“comprehensive test to determine the potability of water from Wells No. 1 and 9” and (2) fresh potable water is replacing
the water pumped from Wells No. 1 and 9.

In this regard, Sensible Growth points to testimony of Rae Loui (Loui), the chair of the state Water Commission,
indicating that the **392 *316 drawing of brackish water from the aquifer affects the potable water resource. A letter
from the Water Commission to LCI regarding Loui's testimony, also explained that the “chlorides in Well 1 dropped
from about 700 ppm to between 320 to 350 ppm” which implies that “at least half the water pumped from Well 1 is

potable water.” 46 Sensible Growth asserts that “since LCI is using potable water for its golf course, it is reasonable to
conclude that it is in violation” of Condition No. 10.
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46 Loui's testimony is from the LUC hearing on August 12, 1993, as summarized in the letter from the Water Commission to
LCI dated October 26, 1993. However, the LUC made no finding in its 1996 Order to the effect that one-half of the water
pumped from Well I was potable water.

On the other hand, LCI responds that finding 15 of the 1996 Order states that “[ijrrigation for the [golf course] is currently
being supplied primarily from brackish Wells No. 1and 9, ... which are within the high level aquifer [,]” (emphasis added),
finding 16 states that the LCI “has completed an extended pump test of Wells No. 1 and 9, which ... provided non-
potable, brackish water[,]” and finding 31 reflects that LCI “has spent approximately 2.5 million dollars to develop the
brackish water system, and to ensure that only brackish water ... is being utilized.”

Although such findings are relevant to the issue of whether potable water is being used, the LUC makes no specific
finding or conclusion as to whether LCI was using potable water. Additionally, it is not clear from finding No. 30,
whether the potable water leaking into Wells No. 1 and 9 is a direct result of LCI's actions, or if such leakage would
occur irrespective of LCI's water usage. Similarly, assuming LCI's use is affecting potable water in the high level aquifer,
the LUC did not indicate whether such an effect would qualify as “utiliz[ing] the potable water” under Condition No. 10.

Contrary to LCI's assertions, the findings of the 1996 Order also fail to establish that potable water is not being used.
Although finding 15 states that irrigation is “primarily” being supplied from brackish wells, this would not preclude the
possibility that some potable water is also being used. Finding 16 that “Wells No. 1 and 9 ... provide non-potable, brackish
water [,]” is countered by finding 29, which states that LCI “has not performed a comprehensive test to determine the
potability of Wells No. 1 and 9.” Additionally, the findings explain that “there is leakage from-the high level potable
water area to the low level brackish water area.” '

While such findings seem to imply that LCI was using potable water, the LUC did not include any express findings in
this regard in its 1996 Order. As such, the LUC has failed to “make its findings reasonably clear” as to whether LCI
was using potable water in violation of Condition No. 10. /n re Water Use Permit Applications ( Waiahole), 94 Hawai'i
at 158, 9 P.3d at 470 (quoting Kauai Elec., 60 Haw. at 183, 590 P.2d at 537); In re Terminal Transp., Inc., 54 Haw. at
139, 504 P.2d at 1217. This court should “not be left to guess, with respect to any material question of fact ... the precise
finding of the agency.” In re Water Use Permit Applications (Waiahole), 94 Hawai‘i at 158, 9 P.3d at 470 (quoting Kauai
Elec,, 60 Haw. at 183, 590 P.2d at 537).

Inthe present case, the LUC has not provided sufficient “findings or conclusions that would enable meaningful review of”
whether LCI has violated the prohibition against use of potable water in Condition No. 10. Jd. HRS § 91-14 provides that,
upon review of an agency decision, an appellate court may “remand the case with instructions for further proceedings.”

Accordingly, we remand the issue of whether LCI has violated Condition No. 10 by utilizing potable water from the high
level aquifer, to the court, with instructions to remand the case to the LUC for clarification of its findings and conclusions,
or for further hearings if necessary. See TIG Ins. Co., 101 Hawai‘i at 329, 67 P.3d at 828 (remanding the case to the circuit
court with instructions to remand the case to the Insurance Commissioner **393 *317 for further proceedings); see
In re Water Use Permit Applications (Waiahole), 94 Hawai‘i at 158, 9 P.3d at 470 (remanding a matter to the agency
for “proper resolution” where the agency had “not provided any findings or conclusions that would enable meaningful
review of its decision”); Kauai Elec., 60 Haw. at 183, 590 P.2d at 537 (remanding for further proceedings and requiring

the agency to make appropriate findings). “ ‘It is familiar appellate practice to remand causes for further proceedings
without deciding the merits.... Such a remand may be made to permit further evidence to be taken or additional findings
to be made upon essential points...." ” Kauai Elec., 60 Haw. at 183, 590 P.2d at 537 (quoting Ford Motor Co. v. Nat'l
Labor Relations Bd., 305 U.S. 364, 373, 59 S.Ct. 301, 83 L.Ed. 221 (1939)).

XVIL
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A.

112] We confirm several propositions germane to our remand of this case. Whether there has been a breach of Condition
No. 10is a determination to be made by the LUC. Such a determination falls within the authority of the LUC, for HRS §

205-4(g) 47 expressly authorizes the LUC to “impose conditions.” Moreover, “absent substantial commencement of use

of the land in accordance with such representations made ...in seeking [the] boundary change [,]” *® the LUC is expressly

authorized to order a reversion of land to the prior classification. HRS § 205-4(g) (emphasis added). The language of
HRS § 205-4(g) is broad, and empowers the LUC to use conditions as needed to (1) “uphold the intent and spirit” of

HRS chapter 205, (2) uphold “the policies and criteria established pursuant to section 205-17,”*° and (3) to “assure
substantial compliance with representations made by petitioner in seeking a boundary change.” /d. This statute, however,
lacks an express provision regarding cease and desist orders. See id

47 HRS § 205-4(g) provides, in pertinent part, that the LUC, after receiving a petition for land reclassification, shall act to

approve the petition, deny the petition, or to modify the petition &y imposing conditions necessary to uphold the intent
and spirit of this chapter or policies and criteria established pursuant to section 20517 or to assure substantial compliance
with representations made by the petitioner in secking a boundary change. The commission may provide by condition that
absent substantial commencement of the use of the land in accordance with such representations, the commission shall
issue and serve upon the party bound by the condition an order to show cause why the property should not revert to
its former land use classification.

(Emphases added.)

43 The reclassification of land by the LUC is appérent]y also referred to as a “boundary change.”

49 HRS § 20517 (1993), entitled “Land usc commission decision-making criteria,” provides as follows:

In its review of any petition for reclassification of district boundaries pursuant to this chapter, the commission shall
specifically consider the following: .
(1) The extent to which the proposed reclassification conforms to the applicable goals, objectives, and policies of the
Hawaii state plan and relates to the applicable priority guidelines of the Hawaii state plan and the adopted functional
plans; .
(2) The extent to which the proposed reclassification conforms to the applicable district standards; and
(3) The impact of the proposed reclassification on the following areas of state concern:
(A) Preservation or maintenance of important natural systems or habitats;
(B) Maintenance of valued cultural, historical, or natural resources;
(C) Maintenance of other natural resources relevant to Hawaii's economy, including, but not limited to, agricultural
Tesources;
(D) Commitment of state funds and resources;
(E) Provision for employment opportunities and economic development; and
(F) Provision for housing opportunities for all income groups, particularly the low, low-moderate, and gap groups; and
(4) The representations and commitments made by the petitioner in securing a boundary change.

“It is well established that an administrative agency's authority includes those implied powers that are reasonably
necessary to carry out the powers expressly granted.” Morgan, 104 Hawai‘i at 184, 86 P.3d at 993. “The reason for
implied powers is that, asa **394 *318 practical matter, the legislature cannot forsee all the problems incidental to ...
carrying out ... the duties and responsibilities of the agency.” Id. (brackets and internal quotation marks omitted).

HRS chapter 205 does not expressly authorize the LUC to issue cease and desist orders. °° But the legislature granted the
LUC the authority to impose conditions and to down-zone land for the violation of such conditions for the purpose of

“uphold[ing] the intent and spirit” of HRS chapter 205, and for “assurfing] substantial compliance with representations
made” by petitioners. HRS § 205—4(g), Cf. Morgan, 104 Hawai4 at 185, 86 P.3d at 994 (holding that although HRS
chapter 205A does not expressly authorize the Planning Commission to modify permits, the Commission must have
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jurisdiction to do so to “ensure compliance” with the Coastal Zone Management Act and to “carry out [its] objectives,
policies, and procedures”). Consequently, the LUC must necessarily be able to order that a condition it imposed be
complied with, and that violation of a condition cease.

50 The LUC and Sensible Growth argue that the LUC has inherent authority to enforce the conditions it imposes. LCI asserts
that the court correctly decided that the County has the authority to enforce Condition No. 10, and that the LUC does not
have the power to issue a cease and desist order.

B.

The power to enforce the LUC's conditions and orders, however, lics with the various counties. ! HRS §205-12 52 (1993)

delegates the power to enforce district classifications to the counties. 33 HRS § 20512 mandates that the “appropriate
officer or agency charged with the administration of county zoning laws shall enforce ... the use classification districts
adopted by the [LUC] and the restriction on use and ... shall report to the commission all violations.” (Emphasis added.)
Pursuant to their enforcement duties under § 205-12, counties have the responsibility to take necessary action against
violators. A.G. Opinion 70-72 (1970). Such enforcement covers all }and use district classifications and land use district
regulations. Id. Thus, looking to the express language of HRS § 205-12, it is clear and unambiguous that enforcement
power resides with the appropriate officer or agency charged with the administration of county zoning laws, namely the
counties, and not the LUC. Cf. Morgan, 104 Hawai‘i at 190, 86 P.3d at 999 (explaining that the statute expressly granted
injunctive power to the circuit court and not the Planning Commission).

51 While in its briefs LCI refers to the Water Commission as having jurisdiction over “water disputes,” it concedes that it is not
appealing “either here or below, whether the LUC exceeded its power in imposing Condition 10.” (Emphasis added.) LCI
maintains that it is only arguing that enforcement of the conditions in the 1991 Order belongs “to the County of Maui and the
Water Commission[,]” as opposed to the LUC. Inasmuch as we agree that the County, and not the LUC, has the power to
enforce.the LUC's conditions, we do not address LCI's arguments in this regard. We note that LCI apparently did not argue
the issue of the Water Commission's jurisdiction before the 1.LUC in the hearings prior to the 1991 Order or the 1996 Order,
and LCI provides no citations to the record to that effect.

52 HRS § 205-12 states: )
The appropriate officer or agency charged with the administration of county zoning laws shall enforce within each county
the use classification districts adopted by the land use conunission and the restriction on use and the condition relating to
agricultural districts under section 205-4.5 and shall report to the commission all violations.

(Emphases added.)

53 We observe that LCI cites an attorney general's opinion, (A.G.Opinion) 70-22 (Sept. 16, 1970), for the proposition that “[tlhe
enforcement powers of the counties include an affirmative duty to undertake the necessary legal or other corrective measures
against violators of the land use law.” Sensible Growth argues that LCI mischaracterizes A.G. Opinion 7022, and cites A.G.
Opinion 72-8, which was issued two years after A.G. Opinion 70-22, and opines that the LUC has enforcement power.

There is no provision in HRS § 20512 that expressly delegates enforcement power to the LUC. If the legislature intended
to grant the LUC enforcement powers, it could have expressly provided the LUC with such power. Cf. id. (if the

omitting any such reference, it is apparent the legislature did not intend to grant such enforcement powers to the LUC.
Cf. id. (by omitting reference to the Planning Commission, the legislature made clear that the power to enjoin is solely
granted to the courts). Thus, the LUC does not have the power to enforce a cease and desist order. However, if the
LUC finds a violation of a condition, the county has an affirmative duty to enforce the LUC's conditions, according
to HRS § 205-12. Cf. Save Sunset Beach Coalition v. City & County of Honolulu, 102 Hawai‘i 465, 483, 78 P.3d 1, 19
(2003) (observing that the City and County of Honolulu confirmed that it would enforce the appropriate zoning statutes
and ordinances).

o elm o oniginal U5, Government Works,
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Therefore, (1) the court's April 26, 1999 order is affirmed to the extent that it concludes that the LUC erred in interpreting
Condition No. 10 as precluding the use of “any” or all water from the high level aquifer, and is vacated in all other
respects, and (2) the case is remanded to the court with instructions that the court remand this case to the LUC for
clarification of its findings, or for further hearings if necessary, as to whether LCT uscd potable water from the high level
aquifer, in violation of Condition No. 10.
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