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William Spence, Planning Director
Maui Planning Department
250 South High Street, Wailuku, Hawaii 96793
(808) 270-7735

Planning Director, January 2011 to Present

As Planning Director, | am the chief planning officer for Maui County and am the
technical advisor to the mayor, council, and planning commissions on all planning
related matters.

The Planning Director has the authority to prepare, administer, and propose
amendments to zoning ordinances and maps, and to enforce the same. The Director
also proposes revisions to the general and community plans.

| am the administrative head of the Planning Department, which is comprised of 65
employees in four divisions: Long Range, Current, Plan Implementation, and Zoning and
Enforcement. | am responsible to staff the Maui, Molokai, and Lanai planning
commissions, the Cultural Resources Commission, Urban Design Review Board, Maui
Redevelopment Agency, and the Hana Advisory Committee. My office also regularly
attends and advises two council committees, Land Use and Planning. Other committees
are staffed on request.

The William Spence Company, 2002 to December 2010.

As an independent consultant, | primarily worked with private landowners to obtain
discretionary approvals or legislative actions. The applications that | wrote and
processed varied widely in complexity, from basic Special Management Area
assessments, to compound approvals for multi-million dollar facilities or housing
projects. | worked closely with other professionals such as attorneys, engineers, or
architects, as well as multiple government agencies.

Maui Planning Department, Senior Staff Planner, 1992 to 2002.

As a staff planner, | was responsible for a number of multi-year, regional projects that
resulted in legislation being passed. These include community plan updates, mass
rezoning to implement the plans. All of the projects required independent research and
analysis using socio-economic or other data, mapping, and other sources of information.
All of them involved multiple presentations and hearings before public-interest groups,
citizen committees, planning commissions, and the Maui County Council.

| was also responsible for virtually every type of discretionary permit or legislative action
within the Maui Planning Department, including SMA permits, Land Use Commission
and County special permits, Conditional Permits, and Changes in Zoning. Two
applications involved extensive contested case hearings.
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Myra Frank and Associates, Associate Planner, 1990 to 1992, Los Angeles, CA.

As an associate planner, | performed technical environmental analysis for various public
works or public facilities as well as regional planning projects. Most of my work involved
cumulative and project specific air quality analysis.

Formal Education — Bachelor of Science in Urban and Regional Planning, School of
Environmental Design, California State Polytechnic at Pomona, graduated 1990.

Affiliations - American Planning Association (APA) since 1987, former board member of
Art Maui, and the Hui Noeau Visual Art Center.



BEFORE THE LAND USE COMMISSION

STATE OF HAWAII
In the Matter of the Petition of: Docket No. A89-649
LANA’I RESORT PARTNERS LANA'I|l RESORT PARTNERS

To consider an Order to Show Cause as to
whether certain land located at Manele, Island
of Lana'i, should revert to its former
Agricultural and/or Rural land use
classification due to the Petitioner's failure to
comply with Condition No. 10 of the Land Use
Commission’s Findings of Fact, Conclusions
of Law and Decision and Order filed on

April 16, 1991, identified by Tax Map Keys:
(2) 4-9-002: 049 (por.), formerly (2) 4-9-002:
001 (por.), Manele, Island of Lana’i, State of
Hawal'i

TESTIMONY OF THE MAUI PLANNING DEPARTMENT

The County of Maui Department of Planning (hereinafter referred to as “Department”)
recognizes the importance of both protecting the public’s water supply and a healthy economy
for the citizens of Lana'i. The Department is also committed to a fair enforcement of regulations
pertaining to land use permits. Based on the information available at this time, the Department
does not believe that there is sufficient evidence to support retuming the subject land back to its
former Agricuttural and/or Rural land use designation.

I BACKGROUND

The island of Lana’i is located within the County of Maui. The island is comprised of just
over 141 square miles and is the sixth largest of the eight major Hawaiian islands. The island
has a population of 3,102 per the 2010 Census residing in 1,158 households. The population
was 2,119 during the 1980 Census, 2,426 during the 1990 Census, and 3,193 during the 2000
Census.

Since the late 1800's, the economy of the island has been based almost entirely on a
single-sector that has changed over the years, originally consisting of sheep, then cattle, then
pineapple and now tourism. Approximately 98 percent of the island is privately owned (by Larry
Ellison). Likewise, the island’s water system is also privately owned and not under the
jurisdiction of the County. The Lanai Water Advisory Committee is the organization that has
been charged with the formulation of water policies for the island. The Committee drafted the
Lana’i Water Use and Development Plan (LWUDP) which was accepted by the Maui Board of
Water Supply in 2011.
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According to the LWUDP, Lana'i has five water supply systems, including two public
drinking water systems, two reclaimed water systems, and a brackish water system. All are
privately operated and owned Pulama Lana'i. The sustainable yield of Lana'i is estimated at 6
million gallons per day (MGD).

Lanai’s water system includes roughly 79 miles of active pipeline, 35 million gallons
(MG) of storage (of which approximately 4.8 MG is potable water storage in 8 tanks), and
approximately 6.394 MGD in well capacity (of which 5.04 MGD is potable). About 23 well holes
exist, but only 7 are in use. The system serves about 1,573 customers. The system is privately
owned and not operated or regulated by the County of Maui Department of Water Supply.

The site has adjacent State land use designations of Agriculture and Conservation. The
Community Plan designation for the land is PD-1 Project District, which “builds around one of
Lanai's most beautiful and easily accessible beaches, Hulopde Bay, and provides a major
employment opportunity to the island through a planned luxury resort’. The land is zoned Lanai
Project District 1 (Manele), which provides for “golf courses” as a permitted use.

The land subject to this hearing contains the Challenge at Manele Bay golf course and
related improvements and is located adjacent to the Manele Bay Hotel, on the south shore of
Lanai.

il. PROCEDURE

In 1991, the State Land Use Commission (LUC) issued an Order approving an
application from the Petitioners for a District Boundary Amendment for the site from
Agriculture/Rural to Urban. The Petitioners or owners of the subject land have changed over
time, but will be referred to as Lanai Resort Partners (LRP), who are the current owners, in the
remainder of this document.

The 1991 LUC Order contained a number of conditions of approval, including Condition
10 which reads:

“Petitioner shall not utilize the potable water from the high-level groundwater aquifer for golf
course irrigation use, and shall instead develop and utilize only altemative non-potable sources
of water (e.g. brackish water, reclaimed sewage effiuent) for golf course irrigation requirements.

In addition, Petitioner shall comply with the requirements imposed upon the Petitioner by the
State Commission on Water Resource Management as outlined in the State Commission on
Water Resource Management’s Resubmittal - Petition for Designating the Island of Lanai as a
Water Management Area, dated March 29, 1990.”

Condition 10 has been the subject of litigation over the years, the more significant cases
being:

. In 1993, the LUC issued an Order to Show Cause why the land should not be
returned to its original land use designation due to LRP's non-compliance with Condition 10;

. In 1996, the LUC issued an Order which found LRP was in violation of Condition
10 and ordered LRP to cease and desist;



. In 1997, the Second Circuit Court reversed the 1996 LUC Order on the ground
that the LUC's conclusion was clearly erroneous; and finally

. In 2004, the Hawali Supreme Court remanded the case back to the LUC for
clarification of its findings, or for further hearings if necessary, as to whether LRP used potable
water from the high-leve! aquifer, in violation of Condition 10.

. In 2010, the LUC issued an Order which vacated the 1996 cease and desist
order, and granted the petitioner’s motion for modification of Condition 10 to clarify the definition
of “potable water”.

n. DISCUSSION

The Department provides the following responses the issues that will be covered during
the hearing. Our response to “a” and “e” are combined as we feel these issues go hand in hand:

a. Does Lana'i Resorts use potable water from the high-level groundwater aquifer to
irrigate the golf course?

e. What is the definition of “potable™?

After reviewing the documents and minutes associated with the original approval, there
are multiple references to “brackish" water and the Petitioner’s intent to use brackish water for
golf course irrigation. There is also testimony that developing alternative sources of water for
golf course irrigation would only take 1 year, and the Petitioner did not see the need to blend
potable water with brackish water to lower salinity levels.

Based on the discussion, testimony, and information provided during the original
approval process it appears that the LUC may have intended “potable” water to be non-brackish
water. Condition No. 10 itself supports this premise as the LUC provided examples of “non-
potable” water including “brackish water, reclaimed sewage effluent”. However, there is no clear
definition, such as a specific amount of chlorides, provided or mentioned, or other criteria that
would indicate precisely what the Commission meant by “potable”.

Given the lack of clarity in what the LUC meant by “potable”, the Department feels there
is no ground at this time to conclude that Lana’i Resorts LLC (LR) is in non-compliance with
Condition 10. The Department is not able to enforce a condition that is not clearly defined.

Therefore, we cannot support finding a violation or reverting the subject land to its former
Agricultural/Rural land use designation.

b. Is any source of irrigation water for the golf course within the high-level groundwater
aquifer?

The Department feels that this issue is more appropriately addressed by LR.
c. Is that water “potable” or not?
This issue depends on the how “potable” is defined.

d. Does leakage of potable water to the wells in the Palawai Basin constitute “use” of
potable water?



The Department feels that leakage of potable water to the wells in the Palawai Basin
does not constitute the “use” of potable water. Even if this has occurred as a direct resuit of
pumping of non-potable water, Condition 10 only restricts LR from using potable water for
irrigation of the golf course. Condition 10 could have been worded to prohibit the use of any
potable water that seeps into the irrigation wells or to prohibit the indirect use of potable water;
but the condition was not so worded. We feel it is a stretch to say that the mere movement of
potable water is the same as “utilizing” potable water from a pump.

Along with the 2004 remand to the LUC, the Hawali Supreme Court also ruled that
Condition 10 restricted the use of potable water from the high-level groundwater aquifer, but did
not prohibit the use of non-potable water.

The issue has been raised as to the interpretation of the rather vaguely worded phrase “only
alternative non-potable sources of water” found in Condition 10. The Department does not
believe that it is reasonable to interpret this phrase as “alternative to the high-level aquifer”. The
Hawaii Supreme Court did not simply remand the case to the LUC for clarification of its findings.
The Court took the extra effort to rule that Condition 10 allowed the use of non-potable water
from the aquifer. The interpretation as “alternative to the high-level aquifer” is contradictory to
the Court's ruling that allows the use of water from the aquifer so long as it is non-potable. In
light of the Court's ruling, the Department believes the only available interpretation of this clause
is “alternative to potable water”. Admittedly, this interpretation makes Condition 10 redundant,
but consistent with the Court's ruling.

Based on this standard, the Department cannot find a violation of Condition 10. While
the irrigation water could be diluted to reduce chloride levels to an acceptable level, this could
be true for any water. Under such a scenario, the inclusion of “potable” in Condition 10 would
be meaningless.

The Department believes that when the Supreme Court ruled that the taking of non-
potable water from the high-level aquifer was allowed under Condition 10, it rendered moot
several issues that have been raised, namely: where the high-level aquifer is located, whether
wells 1 and 9 are within the aquifer and whether the LUC intended to prohibit the use of any
water from the aquifer. Locations and intentions become immaterial in light of the Court's ruling
that non-potable water could be taken from the high-level aquifer. The Court did not qualify their
ruling in regard to location or intention.

Thus, the issue of compliance with Condition 10 has now been distilled down to whether
the water used for the golf course irrigation is “potable”, and what exactly is considered
“potable™?

Having said this, the Department feels there are several issues that need to be
addressed in this docket.

IV. RECOMMENDATIONS

The County of Maui has an adopted standard regarding what is “potable water".
According to the Maui County Code §14.01.010, "Potable water" means water that has been
certified by the department of health as suitable for cooking or drinking purposes. This standard
is in line with Federal Safe Drinking Water requirements. The Department recommends that the
LUC rely on this County standard in determining compliance with Condition 10. Using a clear
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standard would provide for clear interpretation of Condition 10, which as written is rather
opaque. The lack of clarity in Condition 10 has led to, and will continue to lead to various
interpretations and contests. A clear standard in regard to Condition 10 would allow regulating
authorities to have a distinct means to determine if the condition is being complied with, and
allow appropriate enforcement action if necessary.

Non-compliance with Condition 10 could result in the land being reverted back to its
Agricultural/Rural designation. The impacts of closing the golf course to a community where
tourism is the major economic force would be tremendous and should not be ordered without
substantial evidence that the LR is in violation of Condition 10.

The Department believes that the issue of compliance with Condition 10 is actually one
portion of the larger issue of the overall water use and availability on Lanai. Accordingly, the
issue of irrigation water and impacts to the high-level aquifer should be considered within a
comprehensive analysis of projected water supply and projected water demand for the island.
Input from the citizens of Lanai is necessary in determining something as values-based as
“projected water demand”. A community’s vision is critical in projecting any future growth for
that community. A comprehensive planning process that affords sufficient time for agency
analysis and public input is the most appropriate methodology to arrive upon a solution
regarding the water allocation on Lanai.

Such a plan has been drafted by the Lanai Water Advisory Committee. As mentioned
previously, the Committee drafted the Lana’i Water Use and Development Plan (LWUDP) which
was accepted by the Maui Board of Water Supply in 2011. The LWUPD predicts that the
development proposed for Lana’i is, “ambitious, with total build-out of Project Districts plus other
known projects likely to meet or exceed sustainable yields.” The LWUPD proposes watershed
protection measures, water resource protection measures, water conservation measures, new
supply resource development, and ensuring sufficient water resources and infrastructure are
available prior to approving land use entitlements.

With respect to developing new water supply resources, Pulama Lana’i obtained
approval for a reverse osmosis desalination plant on July 16, 2014. The proposed plant is
capable of providing up to 2.5 MGD. The LWUDP estimates the sustainable yield of Lana'i at 6
MGD, therefore the amount of water the desalination plant would provide is a substantial
increase in the overall water supply of Lana'i. However, it is worth noting that Lana’i Planning
Commission limited the approval to a 15 year time limit while the applicant sought 30 years. In
addition, a condition restricting the use of the high level aquifer for the Manele Project District
once the desalinization plant is operational with the exception of emergencies was also placed
on the project. These conditions may affect the feasibility of the desalination plant.

The LUDWP also points out the amount of unaccounted water on Lana'i due to leaks
and deteriorated pipelines. Unaccounted water is the difference between what is pumped and
metered consumption. It is estimated that 28% of the water pumped is unaccounted for. The
percentage is highest for the Manele-Hulopo'e, Palawai Irrigation Grid, where the amount of
water unaccounted for is approximately 44.61%.

If the desalination plant is constructed and water conservation measures in the form of
repairing deteriorating or leaking supply pipes is implemented, these two actions alone could
potentially make a substantial difference in the water issues on Lana'i.



Water issues are also addressed in the Lana’i Community Plan (LCP) which was
recently amended and approved on July 26, 2016. The LCP proposes the continuation of
planning, exploration, testing, and development of alternative water resources, such as a
desalination plant. The LCP also proposes to prohibit the use of high-level aquifer water for golf
course irrigation purposes. The LCP states that, “Producing potable water through desalination
would greatly decrease the potential of overpumping the aquifer. Increased production of
potable water for human consumption means there could be adequate water supply for the re-
introduction of agricultural operations. Potable water can be saved by using brackish and
treated water for the irrigation of the golf courses and resort landscaping.”

The LCP goes on further to say that the Lana’i Community Plan Advisory Committee
(CPAC) predicated its decisions on the availability of significant additional water sources for
future development proposals. The Lana’i CPAC also prioritized the expansion of water sources
in its desired sequence of future development.

Thus, while the water situation on Lanai clearly merits attention, there is no evidence to
suggest that the situation is dire, or that irreparable harm to the water system is imminent. It
has been argued that due to the composition of the aquifer, there may be little if any warning
preceding irreparable harm to the aquifer. While this may be true to some extent, it shouldn’t be
the basis to determine non-compliance with Condition 10, but instead should be taken into
account when the water policies for the island are formulated.

In addition, Pulama Lana'i has planned for, sought, and obtained approval for a
desalination plant that can provide 2.5 MGD to an island with a sustainable yield estimated at 6
MGD. This is over a 40% increase in the amount of water currently available on island. Whether
the desalination plant is constructed is yet to be seen, however thus far, it is clear that efforts
are being made to increase the supply of water on Lana'i.

CONCLUSION
The Maui County Planning Department recommends the State Land Use Commission

issue findings based on County standards regarding the definition of “potable water”, in
determining compliance with Condition 10.

DATED: Wailuku, Hawaii, _A‘\)Cw&‘\' \\  2016.

Approved:

m SPENCE /

Director of Planning
Maui Planning Department
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County of Maui, HI Code of Ordinances about:blank

Article 1. - Water*

* Editor's Note: The title of article 1 of title 14 was amended by Ord. 3404 § 3.

Chapter 14.01 - GENERAL PROVISIONS

Sections:

14.01.010 - Title.
This article shall be known as the "County water code.”

(Ord. 3404 § 4 (part), 2006)

14.01.020 - Purpose.

The County water code is intended to comply with and complement the State water code,
chapter 174C, Hawaii Revised Statutes. The County water code seeks to provide a just and fair
distribution of water to the people of the County of Maui. It is the policy of the County of Maui to

| provide clean, healthful, and plentiful water to its residents. The County water code shall be liberally

interpreted and applied in a manner that conforms to the general plan.

(Ord. 3404 § 4 (part), 2006)

14.01.030 - Administration.

Except as otherwise provided in this article, the director shall administer, implement, and
enforce the provisions herein. All powers granted to, or duties imposed upon, the director may be
delegated by the director to personnel within the department. The director may promulgate
administrative rules pursuant to the Hawaii Administrative Procedures Act to implement the

provisions of this article.

(Ord. No. 3670, 8 1, 2009; Ord. 3404 § 4 (part), 2006)

14.01.040 - Definitions.

Unless otherwise expressly provided in separate provisions of this article, or unless plainly
evident from the context that a different meaning is intended, for the purposes of this article the
following words, terms, and phrases shall be defined as follows:

1 P HaAl
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County of Maui, HI Code of Ordinances about:blank

20f8

"Agricultural consumer" means a consumer that actively engages in crop production, livestock
raising, dairy farming, or aquaculture for commercial production, and whose minimum gross

annual income from such activities is $1,000.

"Applicant” means any person who causes, or applies to cause, land to be subdivided. It also

means any person applying for water service or additional water service.
"Application"” means a request for water service or additional water service.

"Approved engineering report" means a report prepared by a licensed professional engineer,
experienced in such fields as water resources, hydrogeology, water supply, or environmental
engineering, and approved by the director of the state department of health pursuant to

department of health rules, for non-County water service.
"Board" means the Board of Water Supply of the County of Maui.

"Building permit" means the official document or certificate issued by the County of Maui

authorizing the construction of any structure.
"Commission" means the Commission on Water Resource Management of the State of Hawaii.

"Community garden" means a parcel of land with a minimum lot size of 22,000 square feet,
which is actively cultivated and engaged in crop production collectively by a group of no less than 15

people.

"Consolidated metering system" means water that is furnished to multiple dwellings through a

centralized or single meter.
"Construction” means any work associated with development of a new water source.

"Consumer" means the person, firm, corporation, association, or governmental entity, whether
owner or tenant, whose name appears on the records of the department as the party responsible

and liable for receiving water service from the department.

"Consumer's supply pipe" means the pipe extending from the consumer’s end of the service

connection.

"Cost of service lateral" means the sum of the cost of the labor, materials, meter box,
transportation, equipment, and road repair, if any, and other charges necessary for the complete

installation of a service lateral, but excluding the cost of the meter.
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County of Maui, HI Code of Ordinances about:blank

30f8

"Council” means the Council of the County of Maui.
"County" means the County of Maui.

"Cumulative impact" means the impact on the environment and water supply that results from
the incremental impact of the action when added to other past, present, and reasonably foreseeable
future actions regardless of what agency or person undertakes such other actions. Cumulative
impacts can result from individually minor but collectively significant actions taking place over a

period of time.

"Dedicated water system improvements" means water system improvements that are privately
designed, constructed, and dedicated to the department for operation, for which credits may be

applied to all or a portion of the water system development fee.

"Department" means the department of water supply of the County, excluding the board of

water supply unless the context so indicates.
"Department of Health" means the State of Hawaii Department of Health.

"Department of health rules" means Hawaii administrative rules, title 11, chapter 20, entitled

"Rules Relating to Potable Water Systems."
"Director” means the director of the department of water supply of the County.

"Dwelling unit" means a dwelling unit as defined in_title 19 of this code.

"Groundwater" means any water found beneath the surface, whether in perched supply, dike
confined, flowing or percolating in underground channels or streams, under artesian pressure or

not, or otherwise.
"Infill development" means a development composed of:

1. Five or fewer residential dwelling units, including accessory dwellings, on one or more

contiguous vacant parcels that meet the following requirements:

a. A minimum of fifty percent of the parcel's or combined parcels' perimeter, or at least

two sides of a four-sided parcel, is bordered by already developed land;

b. The developmentis located in the service area of the department's central Maui water

system or west Maui water system;

c. Infrastructure for public services and facilities is already in place and immediately

available; and
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County of Maui, HI Code of Ordinances about:blank

40f8

d. The proposed development is consistent with the general plan, community plans, and

zoning requirements; or

2. Six to ten residential dwelling units, including accessory dwellings, on one or more
contiguous vacant parcels that meet the following requirements:
a. A minimum of seventy-five percent of the parcel's or combined parcels' perimeter, or at
least three sides of a four-sided parcel, is bordered by already developed land;

b. The developmentis located in the service area of the department's central Maui water

system or west Maui water system;

¢. Infrastructure for public services and facilities is already in place and immediately
available; and

d. The proposed development is consistent with the general plan, community plans, and
zoning requirements.

3. For purposes of this definition:

a. "Already developed land" means all State and County parks, public or private schools,
and residential parcels with a structure that has received all appropriate permits before
March 1 of the preceding fiscal year.

b. Conservation and agricuitural lands, and land fronting the ocean, shall not be
considered "already developed land" regardless of the presence of any structure.

c. Ifthe development's parcel or combined parcels are bordered by a roadway, stream,
or gulch, then the parcel or parcels across the roadway, stream, or gulch, shall be

considered in determining whether the parcel or parcels are already developed land.
"Irrigation" means the use of water for grazing, agricultural, or landscaping purposes.
"Long-term, reliable supply of water" means:

1. A County water meter reservation, as established by a receipt for payment of a County
water meter reservation verifying that the proposed subdivision will be provided source
and service; or

2. The total water supplies from a private, non-County source that will meet the projected
demand associated with a proposed development, in addition to existing and planned

future demand, as established by an approved engineering report.

"Main" or "main pipe" means the department's supply or distribution pipe from which service

connections are made.

"Off-site water improvements" means that portion of a subdivision water system from the point
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! County of Maui, HI Code of Ordinances about:blank

of adequacy to the point of entry of such system into the subdivision or premises boundaries.

"On-site water improvements" means that portion of the subdivision water system constructed
within the property limits of the subdivision or development, to include all fire hydrant assemblies

and service laterals whether on or off the property and as required by the department.
"Plan" means the water use and development plan.

"Point of adequacy" means that point in the public water system, as determined by the director
or the director's duly authorized representative, where there is adequate pressure, storage, and
pipeline size to supply water to meet the fire flow, domestic, and irrigation demands for water

without detriment to the existing consumers.

"Potable water” means water that has been certified by the department of health as suitable for

cooking or drinking purposes.

"Premises” means a parcel of real property and any structures thereon which have water

service, will require water service, or requires additional water service.

"Private water system" means a water system constructed, owned, operated, and maintained by

private individuals, corporations, or organizations.

"Public water system" means the water system owned, operated, and maintained by the

department of water supply.

"Run" means the distance of water main and appurtenances to be installed from the point of

adequacy to the pointin question.

"Service lateral" means the connection to a water main, pipes, fittings, valves, and other
appurtenances from the water main up to and including the consumer shut-off valve and

water-meter box, but not including the water meter.

"Source development" means the construction of any structure to capture, convey, store, and
treat currently unutilized, non-potable surface waters; or the construction of facilities for currently
unutilized ground water and its treatment, including pumps, motor control stations, pump control,
or disinfection contact time tanks; or the construction of desalination facilities; or any other
technique which provides or recaptures water acceptable by the State of Hawaii department of

health, together with any easements required for the improvements.

"State water code” means chapter 174C, Hawaii Revised Statutes.
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"Storage tank” means a reservoir to store water.

"Structure” shall have the same meaning as defined in the building code as amended and

adopted by the County.

"Subdivider" means a subdivider as defined in title 18 of this code.

"Subdivision" means improved or unimproved land or lands divided into two or more lots,
parcels, sites, or other divisions of land for the purpose, whether immediate or in the future, of sale,
lease, rental, transfer of title to or interest in, any or all of such parcels, and includes the process of
consolidation and resubdivision, and, when appropriate to the context, shall relate to the process of
subdividing land. The term also includes the construction of a building or group of buildings, other
than a hotel, on a single lot, parcel, or site which will contain, result, or be divided into four or more
dwelling units, including planned developments pursuant to_chapter 19.32 of this code,
condominium projects established pursuant to Hawaii Revised Statutes, or other forms of
development, provided, that unless requested by the developer, condominium projects shall not be

required to install separate water meters for each condominium unit.

"Subdivision water system" means that water system from the point of adequacy, as
determined by the director or the director's duly authorized representative, to and within any
subdivision, including mains, valves, hydrants, laterals, pumps, tanks, reservoirs, and all

appurtenances necessary to provide water and fire protection for such subdivision.

"Surface water" means both contained surface water, that is, water upon the surface of the
earth in bounds created naturally or artificially, including, but not limited to, streams, other
watercourses, lakes, reservoirs, and coastal waters subject to state jurisdiction, and diffused surface
water, that is, water occurring upon the surface of the ground other than in contained water bodies.

Water from natural springs is surface water when it exits from spring onto the earth's surface.

"Sustainable yield" means the maximum rate at which water may be withdrawn from a water
source without impairing the utility or quality of the water source, as determined by the commission,

and set forth in the plan.

"Temporary meter" means any meter connected to a fire hydrant or a service lateral used less

than one year in accordance with an agreement with the department.

"Traditional and customary native Hawaiian rights and practices” means the rights of Ahupuaa
tenants who are descendents of native Hawaiians who inhabited the Hawaiian Islands prior to 1778,

including the cultivation or propagation of taro on one's own Kuleana and the gathering of Hihiwai,
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Opae, Oopu, Limu, Thatch, Ti Leaf, Aho Cord, and medicinal plants for subsistence, cultural, and
religious purposes, as set forth in article XII, section 7 of the Hawaii State Constitution, and section
174C-101, Hawaii Revised Statutes.

"Transmission pipeline” means a pipeline that delivers water from a source development to a
storage tank or distribution system, including any booster pump stations and appurtenances to the
transmission pipeline system to increase its capacity, and any easements required for the

improvements.
"Water meter" means a device that measures the volume of water delivered to any premises.

"Water service" means the complete installation of pipes, fittings, appurtenances, and meter
necessary to provide service to a consumer. This term also refers to the delivery of water to any

premises.

"Water system" means a network of pipelines, storage, facilities, pumps, and other
appurtenances, wells, water filtration treatment facilities, or other sources which furnishes a supply

of water to the premises.

"Water system development fee" ("WSDF") means a monetary rate imposed on any applicant to
fund a portion of costs to construct water system improvements or to recover the cost of existing

water system improvements made in anticipation of additional demand on the water system.

"Water system improvements" means improvements or developments which will construct
facilities to provide additional source development capacity, additional transmission or distribution

pipeline capacity, or additional storage tank capacity for any of the department's water systems.

(Ord. No. 4158, § 1, 2014; Ord. No. 3934, § 1, 2012; Ord. No. 3759, § 1, 2010; Ord. No. 3670, § 1, 2009;
Ord. 3502 § 1, 2007; Ord. 3404 § 4 (part), 2006)

14.01.050 - Hamakuapoko Wells.

A. Water from Hamakuapoko Wells 1 and 2 shall only be used for the following:
1. Agricultural purposes.

2. Consumers of the department's upcountry water system as defined in_section 14.13.030 of

this title when a water shortage is declared pufsuant to_chapter 14.06A of this title.

3. Backup to the department's existing upcountry water system.

B. Water quality sampling schedules shall comply with department of health regulations and with

standards set by the United States Environmental Protection Agency.
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(Ord. No. 4178,8 1, 2014; Ord. No. 3859, § 1, 2011; Ord. 3404 8 4 (part), 2006)

{ 14.01.060 - Water source development agreements with private entities.
|

| The council shall approve by resolution any water source development agreement with private
entities. For purposes of this section, a "water source development agreement with a private entity"
means an agreement, executed by the County and any person, to develop water resources by
constructing a structure to capture, convey, store, and treat currently unutilized, nonpotable surface
waters; constructing facilities for currently unutilized ground water and its treatment, including
pumps, motor control stations, pump controls, or disinfection contact time tanks; constructing
desalination facilities; or using any other technique that provides or recaptures water that is
acceptable to the State of Hawaii, department of health, together with any easements required for
the improvements. This section shall not apply to County contracts that are subject to the Hawaii

public procurement code, as set forth in chapter 103D, Hawaii Revised Statutes.

(Ord. No. 4178, 8 2,2014)

14.01.070 - Native Hawaiian water rights.

Article 1 of this title shall not be construed to amend or modify rights or entitlements to water as
provided for in section 221 of the Hawaiian Homes Commission Act, 1920, as amended, and native
Hawaiian rights customarily and traditionally exercised for subsistence, cultural, and religious

purposes in accordance with article Xli, section 7, of the Constitution of the State of Hawaii.

(Ord. 3514 8 1, 2007)
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7 I INFRASTRUCTURE AND UTILITIES

Table 7.2 Infrastructure - Water Actions

No. Action P;I(': Lead Agency Partners
Cover the 15 MG brackish reservoir to reduce - R

7.08 evaporation by the end of June 2017. 1.3,7 Phlama Lana'i Lwe
Implement demand-side water conservation LwC

7.09 | management though education, initiatives, 8 Pdlama Lana’i LWAC
and regulations. NGOs
Continue planning, exploring, testing, and LwcC

7.10 | developing alternative water resources, such 9 Palama Lana’i LWAC
as a desalination plant. NGOs
Prohibit the use of high-level aquifer water for LWC
golf course irrigation purposes, consistent with _ =

(A the Water Use and Development Plan for 10 Pulama Lana't '&\gg(‘;
Lana'i and as provided for by law.

sl County Gensral e Lana Comampnity Plan
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LANA! PLANNING COMMISSION

COUNTY OF MAUI

STATE OF HAWAII

In The Matter of The Applications of

PULAMA LANAI

To Obtain a State Land Use Commission
Special Use Permit and Project District
Phase |l Approval for a proposed reverse
osmosis desalination facility and distribution
system located in the Manele Project

District on Approximately 14.95 acres of

Land at Maui Tax Map Key No. (2) 4-9-
002:001 (por.), (2) 4-9-017:009 (por.) and
010 (por.}, Manele, Lanai, Hawaii

|

!
{
i
1

DOCKET NO. SUP2 2013/0028
PH2 2013/0001

Pulama Lanai, Reverse Osmosis
Desalination Facility and Distribution Facility

Findings of Fact, Conclusions of Law and
Decision and Order Granting a State Land
Use Commission Special Use Permit and a
Project District Phase I Approval for a
Reverse Osmosis Desalination Facility and
Distribution System; Certificate of Service

FINDINGS OF FACT, CONCLUSIONS OF LAW,
AND DECISION AND ORDER GRANTING A STATE LAND USE COMMISSION
SPECIAL USE PERMIT AND A PROJECT DISTRICT PHASE Il APPROVAL FOR
A REVERSE OSMOSIS DESALINATION FACILITY AND DISTRIBUTION SYSTEM

L PROCEDURAL HISTORY

1. The Lanai Planning Commission (“Commission”) conducted a public hearing on

Aprit 16, 2014, and subsequently held public meetings on May 21, June 18, and July 16, 2014,

pursuant to Section (“§") 205-6 of the Hawaii Revised Statutes ("HRS"}, Section 15-15-85,

Hawaii Administrative Rules ("HAR”"), Rule 12-401-34 of the Lanai Planning Commission Rules,

and Chapter 19.45, Maui County Code (“MCC"), regarding applications for a State Land Use

Commission Special Use Permit No. SUP2 2013/0028 (“SUP Application,” Exhibit 1) and

Project District Phase il Approval Permit No. PH2 2013/0001 (“Project District Application,”

Exhibit 2) submitted by Munekiyo & Hiraga, inc. on behalf of Pulama Lanai. Minutes of the

meetings referenced herein are attached as Exhibits 3, 4, 5, and 6, respectively.

Exhibit "6"



2. No person filed a petition to intervene.

>3. The effective date of the Commission’s final action on the Project District
Application and SUP Application is June 18, 2014.

4, On July 8, 2014, the Applicant submitted a request that the Commission amend
its decision concerning one of the conditions placed on the SUP permit, which was placed on
the July 16, 2014 Commission agenda (Exhibit 7). It was moved, seconded, and approved to file
Applicant’s request without taking action (Exhibit 6, Pg. 12).

5. The Commission makes the following Findings of Fact and Conclusions of Law,
based on the record in this case, including all documents submitted and testimony provided to
the Commission, as well as all other items of record properly brought before the Commission:

I, FINDINGS OF FACT

1. To the extent that any finding of fact is more properly characterized as a
conclusion of law, the Commission adopts it as such.

2. Portions of Parcel 9 and Parcel 10 are located within the Residential PD-L/1 sub-
district of the Lanai Project District 1 (Manele) (hereafter “Manele Project District”), which was
established by Chapter 19.70, Maui County Code (“MCC"). The Project District Application
proposed Reverse Osmosis (“RO") Well No. 3 (source well), water transmission lines, and
access roads. The Commission finds that the uses proposed in the Project District Application
are “accessory uses” as defined in MCC § 19.04.04, being incidental and subordinate to the
principal uses of the land, which is single-family residential, multifamily residential, hotel,
commercial, park, golf course, open space, and public. The Commission further finds that the
proposed uses are located on the same zoning lots as the principal uses.

3. The SUP Application proposed a reverse osmosis desalination water treatment
facility located on property described as Tax Map Key (TMK) (2) 4-9-002:001 (por.) Attendant
facility components of the water treatment facility are located within portions of two (2) other lots

designated as TMK (2) 4-9-017:009 and (2) 4-9-017.010, within a total area of 14.95 acres
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within the State Agricultural District. (Exhibit 1, Pg. 21; Exhibit 3, Pg. 7-8)

4, The proposed desalination water treatment facility is intended to provide 2.5
million gallons per day of water for potable use, golf course irrigation, and landscape irrigation at
the Manele Project District and additionally provide irrigation to support agriculture in the
Palawai Basin, located at a higher elevation. (Exhibit 1, Pg. 69; Exhibit 2; Exhibit 3, Pg. 7;
Exhibit 8, Pg. 3)

5, The project includes water source wells, saline brine disposal wells, utility fines,
and roadways, all of which are permissible uses in the State Agricultural district that do not
require a special use permit pursuant to HRS § 205-6. (Exhibit 9, Pg. 2)

6. The proposed water treatment facility, attendant administration building, and
power plant facility improvements are not outright permitted uses in the State Agricultural district
as set forth in HRS §§205-2(d) and 205-4,. The Commission found that the uses proposed in
the SUP application are “unusual and reasonable,” and therefore may be authorized under a
special permit pursuant to HRS §205-6 and HAR §15-15-95(b).

7. The requested uses are not contrary to the objectives sought to be accomplished
by Chapters 205 and 205A, HRS, and the rules of the Hawaii Land Use Commission, pursuant
to HAR §15-15-95(b)(1). The project is not located within the Special Management Area.
(Exhibit 8, Pg. 8)

8. The Four Seasons Resort Lanai at Manele Bay is located approximately seven
(7) miles from both the Lanai Airport and Lanai City. The Resort facilities are neighbored by the
Challenge at Manele Golf Course to the west and north, single and multi-family residential units
to the west and north, single and multi-family residential units to the west, and Hulopoe Beach
Park to the east and south. Beyond that, a broad expanse of vacant, undeveloped lands typify

the major land uses in the general vicinity of the resort area. Hulopoe Bay and Manele Bay have
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been designated by the State Department of Land and Natural Resources as a Marine Life
Conservation District (“MLCD"). MLCD's are designated to conserve and replenish marine
resources by limited or prohibiting consumptive uses. The Manele-Hulopoe MLCD
encompasses 309 acres and was established in 1976. (Exhibit 8, Pgs. 8-9)

9. The Manele Wastewater Treatment Facility, which provides wastewater
treatment and disposal capacity for the area, is located to the north of the resort. The
wastewater plant is located in the State Agricultural district and is permitted via State Special
Use Permit. The proposed water treatment facility site and its attendant facility components are
located at an elevation of approximately 700 feet above mean sea level to the west of the
existing Manele Wastewater Treatment Facility (Exhibit 8, Pg. 4). Pursuant to HAR §15-15-
95(b)(2), the Commission found that the proposed uses would not adversely affect surrounding
property.

10. Pursuant to HAR §15-15-95(b)(3), the uses proposed by the SUP Application
involve no additional burden to the state or county related to provision of roads and streets,
sewers, water drainage and school improvements, and police and fire protection. Access and
infrastructure to the project site are privately owned and maintained by the Applicant. (Exhibit 1,
Pg. 123; Exhibit 8, Pgs. 24-25 and sub-exhibits A-2, A-5, A-8, A-11)

11.  Unusual conditions, trends, and needs have arisen since the state district
boundaries were established, pursuant to HAR §15-15-95(b)(4), in that there is a need for
additional sources of water on the island of Lanai for human consumption and non-potable
uses, including irrigation and agriculture, which do not rely on the High Level Aquifer as a
source. The 2011 Lanai Water Use and Development Plan determined that planned future
development in the Manele Project District as well as in other areas of the island of Lanai
presents an overall increase in the demand for water, potentially resulting in well pumpage
exceeding the sustainable yield of the High Level Aquifer. The proposed project could prove to

be a dependable alternative water supply that reduces the island’s reliance on the High Level
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Aquifer, and could positively contribute to the availability of potable and non-potable water on
the island and meeting the anticipated long-term water demand. The project could have a
beneficial impact on agricuitural production and land in that a portion of the water produced by
the project will be used for irrigation and agriculture in the Palawai Basin (Exhibit 1, Pgs. 72, 93,
115, 119, 123; Exhibit 8, Pgs. 3, 21, and sub-exhibits A-4, A-9; Exhibit 11)

12. Groundwater on Lanai occurs in two (2) different modes: high level and basal.
The island of Lanai's primary current water source is a High Level Aquifer located in the central
section of the island and extending across the Palawai Basin. The total sustainable yield from
the High Level Aquifer is 6 million gallons per day. Basal groundwater exists in the areas
between the High Level Aquifer and the shoreline. Basal groundwater is a lens of brackish water
floating on denser saline groundwater beneath it. The proposed project’s source wells draw
water from below the basal groundwater lens at a depth of 50-145 feet below sea level. The
proposed desalination water treatment facility’'s groundwater supply wells are located
approximately six-tenths (.6) of a mile from the coastline. The project will not draw water from
the High Level Aquifer and is not anticipated to have an adverse impact on hydrogeologic
conditions and features. (Exhibit 1, Pgs. 69, 72, 93-94, and Appendix C; Exhibit 3, Pgs. 9, 15;
Exhibit 4, Pg. 3-5; Exhibit 8, Pgs. 3-4 and sub-exhibit A-4; Exhibit 10)

13. Disposal of the hypersaline concentrate (*brine”) from the reverse osmosis
process occurs in two deep disposal wells, at a depth of 160 to 300 feet below sea level. The
brine, being 1.8 times saltier than sea water, is denser than the receiving saline groundwater
and will sink deeper as it travels seaward and is anticipated to discharge approximately 2 miles
offshore at an ocean fioor depth of approximately 650 feet. At the point that the brine comingles
with the open ocean water, it will be approximately the same salinity level as the receiving

water. The Applicant consuited with the U.S. Fish and Wildiife Service, which determined that
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the hypersaline discharge is not anticipated to affect the near-shore environment. (Exhibit 1,
Pgs. 72, 97, Appendix E; Exhibit 4, Pgs. 3-4; Exhibit 8, sub-exhibit A-14; Exhibits 10, 11)

14. The project site, as reflected by the Agricultural Lands of Importance to the State
of Hawaii ("ALISH") map, is located on lands designated as “Unclassified” agricultural lands.
The University of Hawaii Land Study Bureau (“LSB") developed by Overall Productivity rating,
which classified soils according to five (5) levels, with “A” representing the class of highest
productivity soils and “E” representing the lowest. These letters are followed by numbers which
further classify the soil types by conveying such information as texture, drainage, and stoniness.
The proposed project lies on lands with an overall productivity rating of “E". The LSB
classification for the proposed project area is “E19” with some utility transmission lines located
on lands classiﬂed as “E20". The “E19" classification reflects an Overall Productivity Rating of
E, the lowest rating of agricultural productivity. The soils are characterized as rocky, with
shallow soil depths featuring exposed bedrock, and with an average slope of 0 to 35 percent.
The soil is of coarse to fine grain, and is well to excessively-drained. This land is typically found
at an elevation of 0 to 1000 feet, and experiences a mean annual rainfall of 15-25 inches. The
“E20" classification also reflects an Overall Productivity rating of E. The soils are characterized
as stony to rocky, with shallow soil depths featuring exposed substratum, and with an average
slope of 0 to 35 percent. The soil is of coarse grain and is well-drained. This land is typically
found at an elevation of 0 to 2000 feet, and experiences a mean annual rainfall of 15 to 35
inches. Based upon the foregoing, the Commission found that the land upon which the
proposed use is sought is unsuited for the uses permitted within the Agricultural district,
pursuant to HAR §15-15-95(b)(5). (Exhibit 1, Pgs. 89-93; Exhibit 8, Pg. 19)

15. The Planning Department recommended approval of the Project District
Application and recommended approval of the SUP Application, subject to 22 conditions as
described in the April 16, 2014, Staff Report (Exhibit 8). Said recommended conditions were

revised and provided to the Commission for consideration on June 18, 2014. (Exhibit 9)
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16. The Planning Department recommended a 30 year Special Use Permit time limit
based on the anticipated useful life of the desalination plant, and stated that this was consistent
with other long-term projects granted extended permit time limits although no other 30-year
permit was identified. The Applicant testified that the 30 year limit was necessary due to the
significant financial cost of the project, and that any shorter time period would render the project
unfeasible. The project was designed to meet long-term needs for potable and non-potable
water on the island of Lanai, as identified in the 2011 Lanai Water Use and Development Plan.
(Exhibit 5, Pgs. 25-26, 28, 51; Exhibits 8, Pg. 3; Exhibit 9, Pg. 5)

17. The Commission found that the SUP 30-year time limit recommended\ by the
Department and proposed by the Applicant was too long and further that the Commission
should review requests for time extensions beyond the initial permit term. The Commission
found that the Special Use Permit should not be 30 years due to the Commission’s desire to
review the project’s operational status and the island’s economy, after the project had been in
operation for a period of time and prior to any extension of the SUP. (Exhibit 5, Pgs. 26-28, 51-
52)

18. Members of the public testified as to their concerns that the project may affect
the ocean. Testifiers questioned whether the project could affect the High Level Aquifer. The
Applicant stated that safeguards include monitoring the supply water for salinity, to ensure that
the supply wells only draw salt water. A permit condition recommended by the Department and
agreed to by the Applicant included quarterly assessments of groundwater input to the near
shore ocean waters and offshore water quality monitoring and reporting, which was adopted by
the Commission without modification (Exhibit 4, Pgs. 4-5, 10; Exhibit 5, Pgs. 5, 24; Exhibit 9,
Condition 10)

19. On July 8, 2014, the Applicant submitted a request that the Commission rescind
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or amend its June 18, 2014, decision, stating that one of the conditions, Condition 23,
impermissibly restricted use of water from the High Level Aquifer by properties located within
the Manele Project District. The Applicant submitted that the Commission did not have the
authority to restrict the Manele Project District's use of High Level Aquifer water, as that
authority rests with the Hawaii Commission on Water Resources Management. Further, the
Applicant submitted that Condition 23 had no nexus with the SUP application. At the
Commission’s July 16, 2014, meeting, the Applicant provided oral and written testimony in
support of its request that the Commission amend its prior decision by eliminating Condition 23.
(Exhibits 6, Pgs. 1-3, 7-12; Exhibits 7, 12)

20. it was moved, seconded, and approved to file the Applicant's communication as
is with no action. (Exhibit 6, Pgs. 11-12)

lil.  CONCLUSIONS OF LAW

Based on the foregoing Findings of Fact, the Commission hereby enters the following
Conclusions of Law:

1. To the extent that any conclusion of law is more properly characterized as a
finding of fact, the Commission adopts it as such.

2. The Commission has jurisdiction regarding the approval of the Applicant's
preliminary site plan pursuant to MCC §19.45.050(B).

3. Based on the record before it, evidence presented, and the findings set forth
above, the Commission concludes that the Project District Application and preliminary site plan
conform to the project district ordinance, which is Lanai Project District (Manele), Chapter 19.70,
MCC, and include the criteria set forth in MCC §19.45.050(B). The uses proposed in the Project
District Application are approved as “accessory uses” as defined in MCC §19.04.04.

4.  Pursuant to HRS §205-6 and HAR §15-15-95(a), the Commission has jurisdiction

regarding the SUP Application and may permit certain unusual and reasonable uses within the
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Agricultural and Rural districts other than those for which the district is classified.

5. HAR §15-15-95(b) establishes the following guidelines in determining an “unusual
and reasonable use.”

(1)  The use shall not be contrary to the objectives sought to be accomplished
by chapters 205 and 205A, HRS, and the rules of the Land Use
Commission,;

(2)  The desired use would not adversely affect surrounding property;

(3) The use would not unreasonably burden public agencies to provide roads
and streets, sewers, water, drainage, and school improvements, and police
and fire protection;

(4) Unusual conditions, trends and needs have arisen since the district
boundaries and rules were established; and,

(5)  The land upon which the proposed use is sought is unsuitable for the uses
permitted within the district.

6. Based on the record before it, evidence presented, and the findings set forth
above, the Commission concludes that the uses requested in the SUP Application constitute an
“unusual and reasonable” use in the Agricultural district.

DECISION AND ORDER

Pursuant to the authority of the Commission as set forth in MCC §19.45.050(B), the
Project District Application and preliminary site plan are APPROVED without modification.

Pursuant to HRS §205-6 and HAR §15-15-95, the SUP Application is hereby
GRANTED, subject to the following conditions:

1. That the State Land Use Commission Special Use Permit shall be valid untii June

17, 2029, subject to further extension by the Commission upon a timely request for extension

Page 9Pulama Lanai Desaiination Facility, State Land Use Commission Special Use Permit and Project District Phase 1} Approval,
Findings of Fact, Conclusions of Law and Decision and Order, SUP2 2013/0028 & SUP2 2013/0028



filed at least 90 days prior to its expiration. The Commission may require a public hearing on
the time extension.

2. That the conditions of this State Special Use Permit shall be enforced pursuant to
HRS §§205-12 and 205-13. Failure to comply with one or more of the conditions herein shall
result in a notice of violation issued by the appropriate enforcement agency, notifying the permit
holder of the violation and providing the permit holder no more than sixty (60) days to cure the
violation. If the permit holder fails to cure the violation within sixty (60) days of said notice, the
appropriate enforcement agency shall issue an order which may require one or more of the
following: that the violative activity cease; that the violative development be removed; that a civil
fine be paid not to exceed $1,000 per violation; that a civil fine not to exceed $5,000 shall be
issued if violations not cured within six months of the issuance of the order. The order shall
become final thirty (30) days after the date of its mailing or hand-delivery unless written request
for a hearing is mailed or delivered to the planning department within said thirty (30) days.
Upon receipt of a request for a hearing, the planning department shall specify a time and place
for the permit holder to appear and be heard. The hearing shall be conducted by the planning
director or the director's designee in accordance with the provisions of Chapter 91, HRS, as
amended.

3. That the subject Land Use Commission Special Use Permit shaill not be
transferred without the prior written approval of the Lanai Planning Commission. However, in
the event that a contested case hearing preceded issuance of said Land Use Commission
Special Use Permit, a public hearing shall be held by the appropriate Planning Commission
upon due published notice, including actual written notice to the last known addresses of parties
to said contested case and their counsel.

4. That Pulama Lanai and its successors and permitted assigns shall exercise
reasonable due care as to third parties with respect to all areas affected by subject Land Use

Commission Special Use Permit and shall procure at its own cost and expense, and shall
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maintain during the entire period of this Land Use Commission Special Use Permit, a policy or
policies of comprehensive liability insurance in the minimum amount of ONE MILLION AND
NO/100 DOLLARS (1,000,000.00) naming the County of Maui as an additional insured, insuring
and defending Pulama Lanai and County of Maui against any and all claims or demands for
property damage, personal injury and/or death arising out of this permit, including but not limited
to: (1) claims from any accident in connection with the permitted use, or occasioned by any act
or nuisance made or suffered in connection with the permitted use in the exercise by the
Applicant of said rights; and (2) all actions, suits, damages and claims by whomsoever brought
or made by reason of the non-observance or non-performance of any of the terms and
conditions of this permit. A copy of a policy naming County of Maui as an additional insured
shall be submitted to the Department within ninety (90) calendar days from the date of
transmittal of the decision and order. The proof of insurance and all subsequent certifications of
insurance coverage shall be submitted directly by the insurance carrier to the Department and
shall include the applicable Tax Map Key and permit numbers.

5. That full compliance with all applicable governmental requirements shall be
rendered.

6. That the Applicant shall submit to the Commission five {5) copies of a detailed
report addressing its compliance with the conditions established with the subject Land Use
Commission Special Use Permit. A preliminary compliance report shall be reviewed and
approved by the Commission prior to issuance of the building permit. Plans regarding the
location of any construction related structures such as, but not limited to ftrailers, sheds,
equipment and storage areas and fencing to be used during the construction phase shall be
submitted to the Department for review and approval prior to or along with the preliminary
compliance report. The preliminary compliance report shall also include evidence that final

construction plans are in substantial compliance with preliminary architectural plans dated
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September 27, 2013. A final compliance report shall be submitted to the Department for review
and approval prior to issuance of a final certificate of occupancy.

7. That the Applicant shall develop the property in substantial compliance with the
representations made to the Lanai Planning Commission in obtaining the Special Use Permit.
Failure to so develop the property may result in the revocation of the permit.

8. That Best Management Practices be used in the implementation of the proposed
work. Appropriate measures to minimize dirt and water runoff, noise, and dust must be used.

9. That in the event that historic sites, including human burials are uncovered during
construction activities, all work in the vicinity shall cease immediately, and the Applicant shall
contact DLNR-SHPD at (808) 243-1285 on Maui, and shall notify the Lanai Archaeological
Committee.

10. That the Applicant shall provide quarterly assessments of the groundwater input
to the near shore ocean waters, outside and inside Hulopoe Bay and inside Manele Bay, Lanai,
Hawaii. This assessment shall compare the current testing results with the testing that was
done by Marine Research Consultants, Inc. in March 2014 to assess existing marine water
chemistry within the coastal ocean waters downslope of the desalination facilities. Testing shall
include six (6) transects that cover the ocean area below the source wells and disposal wells,
and future testing shall include two (2) transects that are in areas that wouid not be éffected by
desalination facilities. The transects shall cover different depths and distances from the
shoreline. The quarterly assessments shall begin upon initiation of construction of the project
and may cease if this condition is modified by the Lanai Planning Commission. Quarterly
reports shall be sent to the Lanai Planning Commission and Maui County Planning Department.

11. That the Applicant shall provide an Annual Report that includes: desalination
facility capacity (mgd), water utilization, any emergency(ies) and corrective action(s) that have
taken place, alternative energy components, value added product opportunities (such as

disposal well alternatives), and archeological issues. This report shall be sent to the
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Commission and Maui County Planning Department, and shall be posted on a Pulama Lanai
website. The Annual Reports shail begin upon operation of the facility.

12. That the Applicant shall require all contractors, subcontractors, and employees to
receive an orientation on the social culture of Lanai and to comply with all applicable county,
state, and federal rules and laws, including those relating to alcohol, drugs and personal
conduct. The Applicant shall provide a “hotline” telephone number for the public to report any
emergency relating to the Applicant, contractor, subcontractor, or employee. The hotline shall
be operational 24/7 and its telephone number shail be printed on notices that shall be sent to
every post office box on Lanai and posted on a Pulama Lanai website. The 24/7 hotline may be
discontinued after the facility is operational.

13. That the Applicant shall design the RO Desal Facility to ensure containment and
treatment of any hazardous materials on-site and submit the plans for review and approval to
the Fire Prevention and Public Safety to comply with their comment letter dated December 23,
2013, during the building permit review process prior to commencement of construction; and the
Applicant shall prepare a Storm Water Best Management Practices Plan, to prevent any
potential water poliution related practices, in compliance with the County’s grading and erosion
control ordinances prior to commencement of construction, to the satisfaction of the Department
of Public Works, with evidence in the preliminary compliance report.

14, That the Applicant shall submit a parking analysis, parking plan and site plan
including flood zone limits and designation prior to commencement of construction, to the
satisfaction of Planning staff, with evidence in the preliminary compiliance report.

15.  That the Applicant shall contact the Department of Health, Clean Water Branch to
determine whether a National Poliution Discharge Efimination System (NPDES) pemmit is

required, prior to commencement of construction, to the satisfaction of the Department of
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Health, to comply with their comment letter dated January 14, 2014, with evidence in the
preliminary compliance report. Copies of the preliminary compliance report shall be sent to the
Lanai Planning Commission.

16. That the Applicant shall obtain all proper permits issued through the Department
of Health including, but not limited to air and noise. The Applicant shall provide in the
Engineering Report an emergency plan for contamination and equipment failure, prior to
commencement of construction, to the satisfaction of the Department of Health, to comply with
their comment letter dated January 14, 2014, with evidence in the preliminary compliance
report.

17. That the Applicant shall coordinate with the Department of Defense, to comply
with their comment letter dated January 14, 2014, to ensure the installation of one (1) omni-
directional 121 db(c) solar powered, satellite/cellular controlled siren mounted on a 45-foot
composite pole be installed for coverage of the proposed development, prior to commencement
of construction, to the satisfaction of the Department of Defense, with evidence in the final
compliance report.

18. That the Applicant shall coordinate with Maui County Department of Fire and
Public Safety on the proposed project during the building permit review process for fire access,
water supply for fire protection, fire and life safety requirements and the storage of hazardous
materials, prior to commencement of construction, to the satisfaction of the Fire Department in
compliance with their comment letter dated December 10, 2013, with evidence in the final
compliance report.

19. That the Applicant shall coordinate with the State Department of Transportation
with regard to obtaining a permit from the DOT Highways Division, Maui District Office, for the
transport of oversized and/or overweight materials and equipment on State highway facilities,
prior to commencement of construction, to the satisfaction of the Department of Transportation

to comply with their comment letter dated December 4, 2013, with evidence in the final

Page 14 Pulama Lanai Desalination Facility, State Land Use Commission Special Use Permit and Project District Phase H
Approvai, Findings of Fact, Conclusions of Law and Decision and Order, SUP2 2013/0028 & SUP2 2013/0028



compliance report.

20. That the Applicant shall coordinate with the U.S. Department of Fish and Wildlife
Service to comply with their comments transmitted by email on December 27, 2013 with regard
to the protection of native hoary bat and endangered or protected seabirds through Best
Management Practices, prior to commencement of construction, to the satisfaction of the U.S.
Department of Fish and Wildlife Service based on the December 27, 2013 comments, with
evidence in the preliminary compliance report.

21. That the Applicant shall contact the Department of Health, Safe Drinking Water
Branch, to comply with the Department of Health comments in their letter dated January 14,
2014, which will need to approve the quality of the Reverse Osmosis product of the Water
Treatment Facility to ensure that it meets all potable water standards, prior to commencement of
construction, to the satisfaction of the Department of Health, Safe Drinking Water Branch with
evidence in the preliminary compliance report.

22. That the Applicant shall coordinate with the State Department of Historic
Preservation Division with regard to ground disturbing activities should any archaeological
resources or human burials be encountered during ground-altering activities, all work in the
vicinity of the find will cease, and SHPD will be notified as required by HRS §6E-43.6 and
Chapter 13-300, HAR, to the satisfaction of the State Department of Historic Preservation
Division to comply with their comment letter dated January 22, 2014, with evidence in the final
compliance report.

23. Once the desalination plant is operational no High Level Aquifer water will be
pumped to or used in the Manele Project District except in the event of an emergency as
determined by the Lanai Water Company and the Lanai Water Advisory Committee, and then

only for human consumption.
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24. The Applicant shall install a berm around the project’s liquefied natural gas
storage tanks, at a height greater than the height of the tanks, and the entry to that berm shall
face toward the mountain or to Miki Basin, away from Lanai’s electrical plant.

25. The land must be restored to its original state if the project does not move

forward.

[REMAINDER OF THIS PAGE LEFT INTENTIONALLY BLANK.]
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The parties are advised of their right to appeal this Decision and Order pursuant to HRS
§91-14, and Rule 12-401-32, Rules of Practice and Procedure for the Lanai Planning

Commission.

Dated this =% ! _day of 2015, Lanai City, Lanai, Hawaii.

IN AGREEMENT NOT IN AGREEMENT
) SHELLY BARFIELD
; AN , Lanai Planning Commissioner
JOHN ORNELLAS
Ch-al?‘ STUART MARLOWE

Lanai Planning Commissioner Lanai Planning Commissioner

, ;- - . .
I vmﬂ FAY ‘:"m il / 5 A A

STACIE LEE KOANU! NEFALAR NOT PRESENT/EXCUSED ABSENCE

Vice phalr . o JOELLE AOKI

Langj Planning Commissioner Lanai Planning Commissioner

ing Commissioner

’ ) i J ‘) v. N
BEVER%:Y ZIGMDWD e)
“Lanai Plannmg G mm;ssu}

BRADLEY OSHIRO
Lanai Planning Commissioner
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CERTIFICATE OF SERVICE

In The Matter of The Application of . DOCKET NO.

i SUP2 2013/0028 and PH2 2013/0001
PULAMA LANAI |
To Obtain a State Land Use Commission Findings of Fact, Conclusions of Law and
Special Use Permit and Project District '  Decision and Order Granting a State Land
Phase Il Approval for a proposed reverse |  Use Commission Special Use Permit and a
osmosis desalination facility and distribution Project District Phase Il Approval for a
system located in the Manele Project | Reverse Osmosis Desalination Facility and
District on Approximately 14.95 acres of Distribution System
Land at Maui Tax Map Key No. (2) 4-9-
002:001 (por.), (2) 4-9-017:009 (por.) and

010 (por.), Manele, Lanai, Hawaii ;

CERTIFICATE OF SERVICE
| hereby certify that a copy of the foregoing was duly served today, in the manner

indicated below, upon the following parties by depositing the same with the U.S. mail, postage
prepaid, addressed as follows:

KURT MATSUMOTO By Certified Mail No.
Pulama Lanai (Return Receipt Requested)

733 Bishop Street, Suite 2000
Honolulu, HI 96813

CRAIG NAKAMURA
Carlsmith Ball LLP

2200 Main Street, Suite 400
Wailuku, Hl 96793

Dated: Wailuku, Maui, Hawaii, , 2015

WILLIAM SPENCE
Director of Planning .
Department of Planning

County of Maui

(SUP2 2012/0032) (PH2 2013/0012)

(KAWP_DOCS\PLANNING\SUP2\2013\0028_Manele_Desalination_Plani\Legal_Docs\Decision_&_Order_doc)
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BEFORE THE LAND USE COMMISSION
OF THE STATE OF HAWAII

In the Matter of the Petition of
LANA’l RESORT PARTNERS

To consider further matters related to an
Order To Show Cause as to whether
certain land located at Manele, Lana’i,
should revert to its former Agricultural
and/or Rural land use classification due
to Petitioner’s failure to comply with
Condition No. 10 of the Land Use
Commission’s Findings of Fact,
Conclusions of Law, and Decision and
Order filed April 16, 1991, Tax Map Key
No. 4-9-002:049 (por.), formerly Tax Map
Key No. 4-9-002:001 (por.)

DOCKET NO.: A89-649

CERTIFICATE OF SERVICE

CERTIFICATE OF SERVICE

| hereby certify that on this date a true and correct copy of the foregoing

document was served upon the following by email and by depositing same via U.S.

Mail, postage prepaid on:

DANIEL E. ORODENKER
Executive Director

Land Use Commission
P.O. Box 2359

Honolulu, Hawaii 96804

BENJAMIN A. KUDO, ESQ.
CONNIE C. CHOwW, ESQ.
Attorneys for Petitioner
Ashford & Wriston LLP

999 Bishop Street, Suite 1400
Honolulu, Hawaii 96813

DAVID KAUILA KOPPER, ESQ.
LI'ULA NAKAMA, ESQ.

Attorneys for Intervenor

Native Hawaiian Legal Corporation
1164 Bishop Street, Suite 1205
Honolulu, Hawaii 96813

(daniel.e.orodenker@hawaii.gov)

(bkudo@awlaw.com)

(david.kopper@nhichi.org)
(liula.nakama@nhlchi.org)



LEO R. ASUNCION, JR., AICP (leo.r.asuncion@hawaii.gov)
Director

Office of Planning

235 South Beretania Street, 6™ Floor

Honolulu, Hawaii 96813

BRYAN C. YEE, ESQ. (bryan.c.yee@hawaii.gov)
DAWN TAKEUCHI- APANA, ESQ.

Deputy Attorneys General

Department of the Attorney General

425 Queen Street

Honolulu, Hawaii 96813

WILLIAM SPENCE (william.spence@co.maui.hi.us)
Director

Department of Planning

County of Maui

2200 Main Street, Suite 315

Wailuku, Hawaii 96813

This Affidavit is provided in compliance with §15-15-50(¢)(5)(C), HAR.

DATED: Wailuku, Hawaii, OCT 10 2016 5446

EB P. ROWE, ESQ.
MICHAEL J. HOPPER, ESQ.
Deputies Corporation Counsel
Department of the Corporation Counsel

K:\WP_DOCS\PLANNING\A\1989\0649_Lanai_Partners\2016_LUC_Hearing\Cert_Service_Witnesses_&_Exhibits.doc



