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CONCLUSTONS OF LAW, AND DECISION AND ORDER

CHARLES P. BOOTH, SANDRA E. BOOTH, EDWARD D. BRUFFEY,

and SHARON L. BRUFFEY ("Petitionersrr) fil-ed a Petition for Land

Use Boundary Amendment on November 10, L993, pursuant to section

2O5-4, Hawaii Revised Statutes (rrHRSrr), and chapter 1-5-l-5, Hawaii

Adrninistrative Rul-es ( rrHARrr ) , to amend the land use district
boundary by reclassifying approximately 15r384.9L5 square feet of

l-and located at Waimea, Waialua, Oahu, Hawaii, identified as TMK

No.: 6-L-O2:2 (por. ) ("Petition Arearr), from the Conservation

Land Use District to the Agricultural Land Use District.
The duly appointed Hearing Officer of the Land Use

Commission (Commissionrr), having heard and examined the

testimony, evidence, and argument of the parties presented during

the hearing and the Stipulated Proposed Findings of Fact,

Conclusions of Law, and Decision and Order among Petitioners, the



Of f j-ce of State Planning ( rrOSPrr ) , and the City and County of
Honolulu Planning Department (ttPlanning Departmentrr ) , hereby

makes the fol-l-owing proposed findings of fact, conclusions of

Iaw, and decision and order:
FINDINGS OF FACT

PROCEDURAL MATTERS

i-. Petitioners filed a Petition for Land Use Boundary

Amendment on November 10, L993, and subsequent amendments thereto

on November 29, 1,993, June 9, L994, and June 2I, 1994

(colJ-ectively referred to herein as ttPetitiontt). A draft
Environmental Assessment (rrEA[) was attached as Exhibit 1- to the

Petition filed on November 10, L993 pursuant to sectj-on

343-5 (a) (7) , HRS.

2. Petitioners are Charles P. Booth and Sandra E.

Booth, husband and wife, and Edward D. Bruffey and Sharon L.

Bruffey, husband and wife. Sandra E. Booth and Sharon L. Bruffey

are sisters. Petitioners' maj-Iing and residence address is
59-81-4 Maul-ukua Road, Haleiwa, Hawaij- 967L2.

3. on December 2 | L993, and by a written order dated

December L7, L993, the Commission made a preJ-iminary

determination for a negative declaration regarding Petitioners'
draft EA pursuant to section 343-5(c), HRS.

4. On March 23, L994, and by a written order dated

April 6, LggL, the Commission made a final determination for a

negati-ve decl-aration and determined that an Envj-ronmental Impact

Statement was not required of Petitioners.
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Petition
parties.

5. on June 13, 1-994, a prehearing conference on the

was hel-d in Honolulu, Hawaii, which was attended by all

6. The OSP recommended conditional approval of the

Petition.
7. The Pl-anning Department recommended approval of the

Petition.
8. The Commission's duly appointed hearing officer,

Benjamj-n M. Matsubara, held a hearing on the Petition on June 24,

Lgg4, pursuant to a public notice pubJ-ished on May L9, 1'994 in
the Honolulu Star-BuIletin.

9. There were no requests for intervention nor any

pubJ-ic witnesses testifying on the Petition.
1-0. At the hearing, Petitioners orally moved to waive

the requirements for submittal- of Petitioners' financial
statement, as required by section 1-5-15-50(c) (8) , HAR.

Petitioners' request was granted by hearing officer, Benjamin M.

Matsubara, and by a written order filed on July II, L994.

1-1-. At the hearing, the hearing officer admitted into
evidence, without objection, letters dated February 10, 1-994 from

Mr. Lunakanawai Hauanio and March 10, L994 from Mr. Donald Clegg'

Director of the Department of Land Utilization, City and County

of Honol-uIu ("DLU") .

DESCRIPTION OF THE PETITION AREA

1-2. The Petition Area consists of approximately

L5,384.91,5 square feet, identif ied as TMK No. : 6-L-O2z 2 (por. ) '
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located at Waimea, District of lrlaialua, City and County of
Honol-ulu, State of Hawaii. The Petition Area comprises a minute

portion of the Waimea Fal-Is Park.

i-3. The Petition Area is irnmediately adjacent to the

southerl-y boundary of Petitioners' Iand, Lot 13 of the TTNORTH

SHORE HEIGHTS SUBDIVISIONTTT as shown on File Plan Number IO49 |

fil-ed in the Bureau of Conveyances of the State of Hawaii, and

containing an area of approximately 1-.647 acres, identified as

TMK No. : 5-9-3LzL4 (ttPetitioners' Lotrr) .

l-4. The Petition Area is contiguous to the existing
Conservation Land Use Dj-strict on its south, west, and east

sides. The remainder of the Petition Area j-s contiguous to the

Agricuttural Land Use District.
l-5. Generally, the Petitj-on Area is severely sl-oped

downward toward the l,rlainea VaIIey and aü/ay from Petitioners' Lot.
The Petj-tion Area is presently covered with eucalyptus and

ironwood trees. The Peti-tion Area l-ies idLe and is not currently
used.

1-6. The Petition Area is currently owned by

Attractions Hawaii, a Ha\,r/aii partnership (ttAttractions Hawaiiil),

which has expressed an intent to sel-l the subject property to the

Petitioners.
L7. The Petition Area contains a fence. No objections

hrere expressed by the oSP with leaving that existing fence as it

4
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l-8. The United States Department of Agricul-ture, Soil-

conservation Service's <-'^'i I Qrrrtrarr nf Te'l r --¡- ^ç r/^"-.i aral..rr

Maui. Mol-okai, and Lanai, State of Hawaii, cÌassif ies the soil-s

within the Petition Area as trHLMG,rr Helemano series silty cÌay,
30 to 9OZ slopes. This classification is for soil- on the sides

of V-shaped gulches. The surface J-ayer is dark reddish-brown

silty clay approximately 1-o inches thick. The soil is used for
pasture, r¡/oodland, and wildlif e.

L9. The University of Hawali l,and Study Bureau's

Detailed Land Classification - Island of oahu (1972) has given

the Petition Area Land Cl-assification Syrnbol rrEl-O7rr (Master

Productivity Rating rrE,rr Land Type 1-07). Land type E1-o7 consists
of rougrh broken land, and is characterized by 36 to 80å sJ-opes.

This land type exists at elevations of O to 2000 feet in areas

with annual- rainfal-l- of 35 to 60 inches. The overall-
cl-assification uses of this land type incl-ude grazing and forest.

20. The State AgricuJ-tural Lands of Importance to the

State of Hawaii ("ALISH") system groups agricultural land into
three cl-asses: Prime, Unique, and Other Ä,gricultural Land. The

Petition Area l-ies within the borders of the Conservation Land

Use District, and is not subject to and has not been cl-assified
under the ALISH system.

PROPOSAL FOR RECLASSIFICATION

21-. Petitioners desire to have the State Land Use

District Boundary of the Petition Area amended from the
Conservation Land Use Dj-strict to the Agricultural Land Use
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District for the purpose of increasing the adjacent Petitioners'
Lot to the requisite size of 2.0 acres i-n order to permit two

single-farnily dwelling units. Petitioners have represented that
no nehr uses are proposed for the Petition Area. Petitioners also
represented that no alteratj-on or development of the Petition
Area is proposed. Petitioners intend to seek a district boundary

reclassj-fication, a Development Plan Map amendment, and rezoning

of the Petition Area to the same Agricultural Land Use District,
Agricultural- designation, and Country zoning classificatj-ons as

Petitioners' Lot. Consolidation of the Petition Area with
Petitioners'Lot will- result in two acres that will- then allow
Petitioners to subdj-vi-de into two l--acre lots, which is the
minj-mum lot area for the Country District.

22. fn l-985, Petitioners bought Petitioners' Lot.
Approximately a year later, Petitioners Ed and Sharon Bruffey
built a house on the Petition Area.

23. In L987, oy shortly thereafter, Petitioners
obtained a building permit for an ancilJ-ary structure, with the

intention of converting it into a second house on Petitioners'
Lot (rrSecond Houserr) .

24. Petitioners added partition wal-Is and two of the

Petitioners, Charles and Sandra Booth, moved into the Second

House at the beginning of L992.

25. On March 24, 1-992, the Building Department of the

city and County of Honolulu (ttBuitding Departmentrr) issued a

Notice of Viol-ation No. BV92-3-1l-l-, and on June 30, 1-992, issued
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a Notice of Order No. B092-6-84 to Petitioners for interior
alteratj-ons to the ancillary structure (rtBuiJ-ding Permit

Viol-ation" ) .

26. on March 30, L992, the Building Department issued

a Notice of Violation, and on July 29, L992, the DLU issued a

Notice of Order to Petitioners for having two one-family detached

dwellings l-ocated on Petitioners' Lot in a Country zoned district
where only one detached dweJ,Iing is permitted ("Zoning

Violation").
27 . By letter dated May L9, 1-994, the Buil-ding

Department granted Petitioners' Ninth Request for Extension of
Time to comply with the Buil-ding Permit Viotation until
November a2, 1994. Petitioners must submit progress updates to
the Building Department every two months. The Building
Department has granted an extension of time with respect to the

Building Permit Viol-ation since efforts to correct the viol-ation,
including the relief being sought through this Petition, are

being pursued.

28. At the end of summer 1992, Petitioners Charles and

Sandra Booth moved out of the Second House into the guest room of
Petitioners Edward and Sharon Bruffey, where they currently
reside. Petitioners Charles and Sandra Booth were living in the

Second House for approximately six months.

29. By letter dated October 2o, L992, the Director of
the DLU confirmed that the Zoning Viol-ation was corrected on

October L, 1-992.

7



STATE AND COUNTY PLANS AND PROGRAMS

30. The Petition Area is located within the State Land

Use Conservation District, âs refl-ected on the Commission's

official ilâp, O-3 (Wairnea) . The Petition Area is l-ocated within
the General subzone of the Conservation District.

3l-. The Petition Area is designated rrParks and

Recreationrr on the City and County of Honol-ul-u Development PIan

Land Use Map for the North Shore. The Petition Area is zoned P-l-

(Restricted Preservation District) .

32. The Petition Area is within the Special Management

Area (rrSMArr) of the City and County of Honolul-u.

ENVTRONMENTAL IMPACTS

33. Since Petitj,oners do not intend to develop,

construct oî, or otherwise al-ter the Petition Area, there will be

no significant impact on the environment and on the environmental-

resources in and around the Petition Area, incJ-uding

agricuJ-tura1, recreationaÌ, cu1tura1, scenic and historical
resources, and the flora and fauna.

34. The State Department of Land and Natural- Resources

(rrDLNRrr) recommends an archaeological- survey of the Petition Àrea

be undertaken to its satisfaction.
35. As J-ong as the DLNR is satisfied with the results

of the archaeol-ogical- survey and mitigating measures have been

done, the OSP would have no objections to normal agricultural-
activities on the Petition Area.
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ECONOMIC AND SOCTAL IMPACTS

36. Since Petitioners do not intend to develop,

construct oh, or otherwise alter the Petition Area, the

avaitability of school-s, sel¡vers, parks, ltrater, sanitation,
drainage, roads, police and fire protection, and other services

and facilities for the Petition Area will not be additionally
affected, nor shall- the public agencies providing these services

and facilities be additionally burdened as a result of the
proposed boundary amendment.

CONFORMANCE TO THE AGRTCULTURAL DTSTRICT STANDARDS

37. The Petition Area meets the standards applícabJ-e

in establ-ishing boundaries of the Agricultural- District as set

forth in section l-5-1-5-1-9, HAR, as foll-ows:

a. The Petition Area is located immediately

adjacent to and is contiguous with Agricultural l-ands.

b. Petitioners maintain an avid interest in
small-scale domestic horne-gardening and the raising of lychee,

oranqes, white sapote, banana fruit trees, cinnamon and allspice
trees, red ginger, heliconia, and plumeria, and veqetabl-es, all
of which are currentl-y grov/n on Petitioners' Lot.

c. The agricultural uses on Petj-tioners' Lot

will be enhanced by the reclassification of the Petition Area to
the Agricul-tural- District. The Petition Area can be used as a
buffer agricultural- strip to protect banana trees on Petitioners'
Lot from high winds and to provide necessary shade. With a

buffer agricultural strip, Petitioners can pJ-ant up to the border
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of Peti-tioners' Lot without fear of encroachment of branches and

roots into Conservation land.
CONFORMANCE WTTH THE GOALS, OBJECTIVES. ÀND POLÏCIES OF THE
HAWAII STATE PLAN

38. The reclassification of the Petition Area is in
conformance with the following goa1s, objectives, and poì-icies of
the Hawaii state Plan:

a. State Goals: The goals set forth in section
226-4(3) concerning the State's goals to achieve physical,
social,, and economic well-being for individuals and families in
Hawaii.

b. State obiectives and lolicies: The

objectives and policies set forth in section 226-1I(b) (4), HRS,

concerning managing naturaÌ resources and environs to encourage

their beneficial and multiple use without generating costly or
irreparable environmental darnage; section 226-19 (b) (1), HRS,

concerning the accommodation of the housing needs of Hawaiits
people; and section 226-19 (b) (2), HRS, regarding the stirnulation
and promotion of feasible approaches that i-ncrease housing

choices for moderate-income households.

CONFORMANCE WITH COASTAL ZONE MANAGEMENT OBJECTIVES AND POLICIES

39. The Petition Area is within the Coastal Zone

Management Area and j-s located within the SMA identified in
section 2o5A-22, HRS; however, since no devel-opment of any type

is being proposed, ho SMA permit is required. The proposed

recl-assification of the Petition Area is in general compliance

with chapter 2054, HRS.
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RULING ON PROPOSED FTNDINGS OF FACT

Any of the proposed findings of fact submitted by any

of the parties in this proceeding not adopted by this Commission

herein, oF rejected by clearly contrary findings of fact herein,
are hereby denied and rejected.

Any concl-usion of l-aw herein improperly designated as a
finding of fact shal-I be deemed or construed as a conclusion of
J-aw; any finding of fact herein improperly designated as a

concl-usion of l-aw shal-I be deemed or construed as a finding of
fact.

CONCLUSIONS OF LAW

Pursuant to chapter 2O5, HRS, and the Hawaii Land Use

Commission Rul-es under chapter 1-5-l-5, HAR, and upon consideration
of the Land Use Commission decision-rnaking criteria under section
2O5-L7, HRS, this Commission finds upon a clear preponderance of
the evidence that the reclassifj-cation of the Petition Area,

consisting of approximately l-5,384.9L5 square feet of land

located at Vüaimea, Waial-ua, Oahu, Hawaii, identified as TMK No.:

6-I-02z 2 (por. ), from the State Land Use Conservation District
to the State Land Use Agricultural District, is reasonable,

conforms to the standards for establishing the agricultural
district boundaries, is non-viol-ative of section 205'2, HRS, and

is consistent with the Hawaii State Plan as set forth in chapter

226, HRS, and with the poJ,icies and criteria establ-ished pursuant

to sections 2O5-I7 and 2O5A-2, HRS.
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PROPOSED ORDER

IT IS HEREBY ORDERED that the Petition Area, being the

subject of this Docket No. A93-698 filed by Petitioners Charl,es

P. Booth, Sandra B. Booth, Edward D. Bruffey, and Sharon L.

Bruffey, consisti-ng of approxirnately 15,384.915 square feet of
Iand located at lr7aimea, Waia]-ua, oahu, Hawaii, i-dentified as TMK

No. : 6-1-02z 2 (por. ) , and approximately identified on Exhibit
rrArr attached hereto and incorporated by reference herein, is
hereby reclassified from the State Land Use Conservation District
to the State Land Use Agricultural- District, and that the State
Land Use District Boundaries are amended accordingly, subject to
the f ol-lowing conditions:

1-. Petitioners shall acquire the Petition Area and

obtain all- zoning and subdivision approvals for the Petition Area

from the City and County of Honolul-u within one year of the date

of the Decision and Order.

2. Upon satisfaction of condition 1-t Petitioners
shalÌ provide written notification to the Comrnission of their
acquisition of the Petition Area and receipt of all zoning and

subdivision approvaì-s for the Petition Area from the City and

County of Honol-ulu.

3. Petitioners shall- not construct builditgs, walls,
and fences, etc., or grade, qrub, clear or alter the Petition
Area, unless Petitioners have first conducted an archaeological
survey of the Petition Area and instituted rnitigating measures,

as needed, to the prior express written satisfaction of the
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Department of Land and Natural Resources, Historic Sites
Division, of the State of Hawaii. Petitioners shal-1 provide
written notification to the Commission of DLNR's approval.

4. The Commission may fully or partially release the
conditions provided herein as to all or any portion of the
Petition Area upon timely motion and upon the provision of
adequate assurance of satisfaction of these conditions by

Petitioners.
5. Within seven days of the issuance of the

Commission's Decision and Order for the subject reclassification,
Petitioners shall (a) record with the Bureau of Conveyances a

Statement that the Petition Area is subject to conditions imposed

herein by the Land Use Commission in the reclassification of the
Petition Area; and (b) shall file a copy of such recorded

statement with the Commission.

6. Petitioners shal-I record the conditions imposed

herein by the Commission with the Bureau of Conveyances pursuant

to Section 1-5-1-5-92, Hawaii Adrninistrative Rules.

Dated: Honolulu, Hawaj-i this 25th day of August L994.

IN MÀ UBARA
Hearr-ng Officer
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