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SECOND SUPPLEMENTAL MEMORANDUM
IN SUPPORT OF MOTION TO RELEASE CONDITIONS

McClean Honokohau Properties (“MHP”’) submits this Second Supplemental
Memorandum in response to certain issues raised by the Office of Planning (“OP”) in its
Response in Partial Support of MHP’s Motion to Release Conditions, filed on August 27, 2015.

1. The Existence and Enforceability of County of Hawaii Ordinance 99-89
(““Ordinance”) Provisions Will Not Be Affected by the Release of LUC Conditions.

MHP pointed out in paragraph 1 of its First Supplemental Memorandum that references
in certain provisions of the County Ordinance to the LUC Conditions will not in any way lessen
the County’s ability to enforce the Ordinance provisions when the LUC Conditions are released.

OP has expressed a contrary opinion in its Response, particularly with regard to Conditions 1, 2,



3 and 8. MHP states for the record that it has no intent to nullify any of the provisions of
Ordinance 99-89. To allay any concerns, MHP requests that the eventual LUC order in this
proceeding reflect that the release of LUC Conditions does not in any way affect the existence or
enforceability of any Ordinance provisions that refer to the released LUC Conditions.

2. Condition 2. (Transportation Improvements). MHP requests that the Main Street
construction requirement be transferred as a condition applicable to Increment I, as Main Street
is part of Increment I1, as indicated in MHP’s Exhibit 18, and will be built in connection with the
development of Increment 1I. Kamanu Street has been built and only awaits dedication and
acceptance by the County, which in its Response the County does not see as a prerequisite to
compliance with Condition 2, and Paragraph K of Ordinance 99-89 provides backup assurance.
Based upon the foregoing, MHP believes that Condition 2 may be released without lessening
MHP’s responsibility to participate in transportation improvements.

3. Condition 3. (Drainage and Erosion Control). The January 9, 2001 letter from the
Department of Health stating that MHP is allowed to operate the constructed drainage injection
well system, which is included in MHP’s Exhibit 8, indicates the approval by DOH of the
drainage system in the Drainage Site Plan prepared by Belt Collins.

As set forth in the County’s Response, the provisions of Chapter 10 of the Hawaii County
Code relating to Erosion and Sedimentation Control apply and, as set forth above, the provisions
of paragraphs H and I of Ordinance 99-89 relating to drainage and erosion control to maintain

ocean water quality will continue to be applicable and enforceable by the County after the

release of Condition 3.

4. Condition 6. (Systems to Contain Spills). As indicated in MHP’s First
Supplemental Memorandum, MHP’s rules regarding the risk of pollutant spills were provided to
the County and are set forth in Sections 4 and 7(a) of Exhibit 3 to MHP’s Motion, and MHP also

has included in its deeds the Covenants and Restrictions set forth in Exhibit C to Exhibit 3 of
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MHP’s Motion. As indicated in its Response, the County has the authority to enforce the control
of drainage and to maintain ocean water quality pursuant to both Chapter 10 of the County Code
(Erosion and Sedimentation Control) and paragraph I of Ordinance 99-89, which reflects the
requirements of LUC Condition 6.

5. Condition 8. (Archaeological Resources). As pointed out in its Response, the
County is a Certified Local Government and if any archaeological resources were discovered, it
would notify the State Historic Preservation Office. In addition, paragraph M of Ordinance 99-
89, also indicates the County's continuing jurisdiction over archaeological resources.

6. Condition 11. (Soil Erosion and Dust Control). MHP has indicated that it has
completed all of its grading on increment I and has provided effective dust control and soil
erosion procedures. Again, paragraph P of Ordinance 99-89 and Chapter 10 of the Hawaii
County Code provide continuing County authority to enforce soil erosion and dust control issues.

7. Condition 12. (Nearshore and Ocean Waters). As recognized by OP, the LUC
concluded in its Findings of Fact 83 that MHP’s proposed development of Increment I was not
anticipated to adversely affect the ocean or the shoreline. However, OP argues that since
Condition 12 was imposed in allowing the development of Increment I, it should not be released.
MHP has developed Increment I in compliance with Condition 12, and Condition 12 can be
released, with the County having continuing authority for the protection of nearshore and ocean
waters pursuant to Paragraph I of Ordinance 99-89 and Chapter 10 of the County Code.

8. Condition 13. (Substantial Compliance in Development of Increment I). MHP
has developed Increment I as represented to the LUC as an industrial park, and, as indicated in
the County’s Response, the County Zoning Code and permitted uses within the General

Industrial (MG) and Limited Industrial (ML) zoning districts will control on an ongoing basis.
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