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INTERVENORS’ SUPPLEMENTAL MEMORANDUM IN SUPPORT OF  
(1) INTERVENORS’ MOTION TO CONCLUDE CONTESTED CASE AT THE  

EARLIEST PRACTICABLE TIME, FILED APRIL 16, 2013, AND  
(2) INTERVENORS’ MEMORANDUM IN OPPOSITION TO PIILANI PROMENADE 
SOUTH, LLC’S MOTION TO STAY PHASE II OF THE ORDER TO SHOW CAUSE 

PROCEEDING, FILED APRIL 16, 2013 
 

 Maui Tomorrow Foundation, Inc., South Maui Citizens for Responsible Growth, and 

Daniel Kanahele (“Intervenors”), through their attorney Tom Pierce, Esq., hereby submit their 

Supplemental Memorandum (“Supplement”) in Support of: (1) Intervenors’ Motion to Conclude 

Contested Case at the Earliest Practicable Time, filed April 16, 2013; and, (2) Intervenors’ 

Memorandum in Opposition to Piilani Promenade South, LLC’s Motion to Stay Phase II of the 

Order to Show Cause Proceeding, filed April 16, 2013. 1  

I. REASON FOR SUPPLEMENT OF INTERVENORS’ EARLIER 
MEMORANDUM 

 This Supplement provides the Commission with information relating to events that have 

occurred subsequent to Intervenors’ filings made on April 16, 2013, as follows: This Supplement 

incorporates by reference Intervenors’ Memorandum in Opposition to Piilani Promenade South, 

LLC and Piilani Promenade North, LLC’s Motion to Stay Phase II of the Order to Show Cause 

Proceeding, filed April 8, 2013. 

 1. Legal counsel for PPN and PPS recently intimated that this Commission never 

intended to issue findings of fact (“FOF”) and conclusions of law (“COL”) after the conclusion 

of Phase One. However, the record belies PPN and PPS’s representation, as summarized below. 

 2. The County of Maui’s attorney, Michael Hopper, who sat through the Phase One 

Commission hearing, has recently testified before the Maui County Council explaining that the 

County may not surmise why the Commission voted the way it did because there was no written 

                                                 
1 Intervenors standard abbreviations for the parties will apply, namely: Pi‘ilani Promenade South, LLC (“PPS”), 
Pi‘ilani Promenade North, LLC (“PPN”), and Honua‘ula Partners, LLC (“HP”). In addition the Findings of Fact, 
Conclusions of Law, and Decision and Order filed February 10, 1995 will be referred to as the “1995 Order.” 
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decision and order with respect to that vote. See Appendix “A,” attached hereto, which is a true 

and correct copy of a Maui News article, dated May 22, 2013, entitled “Few Honua‘ula 

Conditions Met so Far.” This fact shows how the public is being harmed by a delay in rendering 

FOF and COL, and otherwise not concluding the current contested case. 

II. THE COMMISSION INTENDED TO, AND HAS AN OBLIGATION TO, ENTER 
FINDINGS AND CONCLUSIONS 

 The Commission’s Scheduling Order confirmed findings and conclusions would issue. On 

September 27, 2012, the Commission’s Chairperson issued a Scheduling Order in which this 

contested case was bifurcated into a Phase One and Phase Two. It was clearly stated by the 

Commission that it would be making findings and thereafter determining whether there had been 

a violation, i.e., reaching conclusions. For example, the last paragraph of that Scheduling Order 

provides as follows with respect to Phase One: “[T]his Commission will first consider whether 

[PPS, PPN] and/or [HP] has violated the applicable conditions of the [1995 Order]; should this 

Commission find that [PPN, PPS and/or HP] has failed to perform according to the conditions 

imposed or the representations or commitments made, this Commission will then determine 

whether reversion or other designation is the appropriate remedy.” (Emphasis added). 

 The Commission ordered findings and conclusions upon conclusion of evidence of Phase 

One. Consistent with the Scheduling Order, immediately upon conclusion of the evidentiary 

portion of the hearing, the chair of the Commission ordered the parties to prepare proposed FOF 

and COL: “I’d like to direct the parties to draft your individual proposed Findings of Fact, 

Conclusions of Law, and Decision and Order based upon the record in this docket and served 

upon each other and the Commission.” Transcript of Proceedings held on November 16, 2012. 

The chair ordered the parties to file and serve their proposed FOF/COL/D&O by December 21, 

2012, and objections thereto by January 4, 2013. Id. 
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 The Commission voted only after receiving and reviewing the parties’ proposed 

FOF/COL/D&O. After the parties submitted to the Commission their respective proposed 

FOF/COL/D&O and objections, the Commission held a hearing. The hearing occurred on 

February 7, 2013, where the Commission voted that PPN, PPS and HP had violated conditions 5, 

15 and 17 of the 1995 Order. However, the Commission did not adopt the FOF/COL/D&O that 

day and the adoption has not been rescheduled. 

III. THE PUBLIC IS BEING HARMED BY THE DELAY 

 Intervenors explained in their April 16, 2013 filings that a further delay of issuing 

findings, conclusions and a decision and order as to Phase One, and the failure to otherwise 

complete Phase Two in a timely manner would be prejudicial to Intervenors and harmful to the 

public. One such example has already transpired before the Maui County Council relating to 

County conditions on HP. The attached Maui News article states in pertinent part as follows: 

“The council was led (in 2008) to believe that the Kaonoulu site would require less 
infrastructure investment, was ready to go and that workforce housing there would be an 
ideal fit,” Irene Bowie, executive director of the Maui Tomorrow Foundation, said 
Tuesday. “These claims no longer appear accurate.” 

Debate as to whether or not residential apartments may be allowed under Kaonoulu’s 
“light industrial” zoning may be a reason the state found the project to be in violation of 
its land use conditions, county officials said, though they do not know for sure. 

“Because there was no written decision in the order (from the state LUC), we don’t 
know a lot of specifics as to what the commission ordered,” said Deputy Corporation 
Counsel Michael Hopper. 

(Emphasis added). See Appendix “A.” 

IV. CONCLUSION 

 The law requires the Commission to complete this contested case. It can begin that 

process by issuing the FOF and COL and D&O for Phase One. It may continue that process by 



 4 

scheduling the hearing for Phase Two and thereafter issuing a final decision in this contested 

case which is already over a year old. 

 THEREFORE, Intervenors hereby request as follows: 

1. That a hearing be set at the earliest practicable time to render written findings, 

conclusions and a decision and order as to Phase One; 

2. That the Commission schedule at the earliest practicable time a hearing for 

Phase Two; 

3. That at the conclusion of Phase Two the Commission, as soon as practicable 

thereafter, file a final decision and order so that this contested case may be 

concluded as required by the Hawai‘i Administrative Procedure Act. 

 DATED: Makawao, Maui, Hawaii, June 5, 2013. 

 

 

 
_____________________________________ 
TOM PIERCE 
Attorney for Maui Tomorrow  
Foundation, Inc., South Maui Citizens  
for Responsible Growth, and Daniel Kanahele 



APPENDIX A





CERTIFICATE OF SERVICE 

 The undersigned hereby certifies that a true and correct copy of the foregoing document 

shall be duly served upon the following parties as addressed below, via certified mail, return 

receipt requested and electronic mail, on June 5, 2013: 

Jonathan H. Steiner     steiner@m4law.com 
Joel D. Kam      jkam@m4law.com 
McCorriston Miller Mukai MacKinnon LLP 
P.O. Box 2800 
Honolulu, HI 96803-2800 

 
Attorneys for Pi`ilani Promenade North, Pi`ilani Promenade South and 
Honua`ula Partners LLC 

 
Bryan C. Yee      Bryan.C.Yee@hawaii.gov 
Deputy Attorney General 
Dept. of the Attorney General 
425 Queen Street 
Honolulu, HI  96813 

 
Attorney for Office of Planning 

 
Michael Hopper     Michael.Hopper@co.maui.hi.us 
Corporation Counsel 
200 S. High St. 
Wailuku, HI  96793 

 
Attorneys for Department of Planning, County of Maui 

 
DATED: Makawao, Maui, Hawaii, June 5, 2013. 
 
 
 

_____________________________________ 
TOM PIERCE 
Attorney for Maui Tomorrow  
Foundation, Inc., South Maui Citizens  
for Responsible Growth, and Daniel Kanahele 
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