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MOTION TO TAKE TESTIMONY OF CARLA M. FLOOD VIA TELEPHONE

Maui Tomorrow Foundation, Inc., South Maui Citizens for Responsible Growth, and

Daniel Kanahele (“Intervenors™). through their attorney Tom Pierce, Esq., hereby submit this

Motion requesting the Land Use Commission (“Commission™) permit the taking of testimony of

Carla M. Flood by telephone due to medical necessity. Intervenors hereby request a hearing of

this Motion, pursuant to Hawaii Administrative Rules (“HAR™) §15-15-70(c), prior to the show

cause hearing schedule for November 1 and 2, 2012.



This Motion is filed pursuant to HAR § 15-15-70, and Subchapters 5 and 7 of HAR 15-

DATED: Makawao, Maui, Hawaii, October 19, 2012.

(AL

TOM PIERCE

Attorney for Maui Tomorrow

Foundation, Inc., South Maui Citizens

for Responsible Growth, and Daniel Kanahele
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MEMORANDUM IN SUPPORT OF MOTION

Maui Tomorrow Foundation, Inc., South Maui Citizens for Responsible Growth, and
Daniel Kanahele (“Intervenors™), through their attorney Tom Pierce, Esq., hereby submit this
memorandum in support of the attached Motion and request for a hearing.

In general, administrative agencies have discretion in what oral or documentary evidence
may be received, so long as “every party shall have the right to conduct such cross-examination
as may be required for a full and true disclosure of the facts, and shall have the right to submit
rebuttal evidence™. HRS § 91-10(1) and HRS § 91-10(3). Moreover, the Land Use Commission,
acting as the hearings officer, is not bound by the common law rules relating to the admission or
rejection of evidence. Hawaii Administrative Rules (“HAR™) § 15-15-70.

In the present case, Intervenors desire to present the testimony of Carla M. Flood during
their portion of the case and/or as a rebuttal witness. Ms. Flood is a percipient witness to
negotiations in the 1990s between Kaonoulu Ranch and the Kihei Community Association
regarding the Petitioner’s representations with respect to the 88 acres of land which is the subject
of this action.

Unfortunately, Ms. Flood is not able to testify in person at the November 1 and 2, 2012
evidentiary hearing for medical reasons. See attached Declaration of Carla M. Flood. However,
Ms. Flood is willing and able to testify by telephone, including responding to cross-examination
by the other parties or by the Commission. /d. Therefore, Intervenors hereby request that Ms.
Flood be permitted to testify by telephone. The opposing parties will not be harmed by the
introduction of her testimony via telephone, as they will have the opportunity to conduct cross-
examination that may be necessary and submit rebuttal evidence. To the extent Ms. Flood is
required to respond to exhibits, these may be emailed to her in an efficient manner such that the

hearing will not be delayed by the telephonic testimony.



DATED: Makawao, Maui, Hawaii, October 19, 2012.

(Al

TOM PIERCE

Attorney for Maui Tomorrow

Foundation, Inc., South Maui Citizens

for Responsible Growth, and Daniel Kanahele
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DECLARATION OF CARLA M. FLOOD

Carla M. Flood, states as follows:

I [ am 81 years of age, have knowledge of the matters set forth in this Declaration,

and, if called upon to testify, I could and would competently testify thereto.

2. While I have good mental health and good mental recall, including with respect to

the matters that | will be called to testify on in this matter, I currently have poor physical health

such that [ will be unable to attend the hearing scheduled for November | and 2, 2012.



3. I do have sufficient physical health to testify and be cross-examined by telephone,

and I hereby request the opportunity to do so.

I declare under penalty of law that the foregoing is true and correct.

Dated: October 17, 2012

Carla M. Fl&eg




CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the foregoing document
was mailed to the Hawaii Land Use Commission, and has been duly served upori the following
via email and at their addresses of record United States Mail, first class mail, postage prepaid on
the date indicated below.

Jonathan H. Steiner

Joel D. Kam

McCorriston Miller Mukai MacKinnon LLP
P.O. Box 2800

Honolulu, HI 96803-2800

John S. Rapacz

Attorney At Law

P.O. Box 2776

Wailuku, HI 96793
Attorneys for Pi‘ilani Promenade North, Pi‘ilani Promenade South and
Honua’ula Partners LLC

Bryan C. Yee
Deputy Attorney General
Dept. of the Attorney General
425 Queen Street
Honolulu, HI 96813
Attorney for Office of Planning

Jane E. Lovell
Michael Hopper
Patrick Wong
Corporation Counsel
200 S. High St.
Wailuku, HI 96793
Attorneys for Department of Planning, County of Maui

DATED: Makawao, Maui, Hawaii, October 19, 2012.
TOM PIERCE

Attorney for Maui Tomorrow
Foundation, Inc., South Maui Citizens
for Responsible Growth, and Daniel Kanahele




